STATE INFORMATION COMMISSION, PUNJAB
SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888






Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.




         

  …Complainant

Versus

Public Information Officer 

O/o Chairman/ President 

Vishav Gurmat Roohani Mission Charitable Trust, 

Gurdwara ishar parkash Ratwara Sahib, 

Tehsil Kharar, Distt. SAS Nagar Mohali-140901. 


… Respondent

COMPLAINT CASE NO.1395/2013
Present:
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Binat Sharma, Advocate, Counsel for the Resp. (86999-96003)

ORDER



The case is adjourned for hearing on 16.09.2013 at 10.30 AM.





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.



           

…Complainant

Versus

Public Information Officer 

O/o Kings Group of Institutions, 

Patti Road Near Taraksheel Chowk,

Barnala- 148101. 







… Respondent
COMPLAINT CASE NO.1402/2013
Present:
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Anupreet Singh, Advocate (99145-77788) on behalf of Respondent.
ORDER

The ld counsel for the Respondent is seeking time to file his reply.  He is directed to file the reply within 2 weeks and the main arguments will be heard on 16.9.2013.

To come up on 16.09.2013 at 10.30 AM.





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.




           
…Complainant

Versus

Public Information Officer 

O/o Director, 

Swift institute of Engineering & Technology, 

Swift Group of institution, 

Ghaggar Sarai, Tehsil Rajpura, 

Distt. Patiala, 140401 






… Respondent
COMPLAINT CASE NO.1403/2013

Present: 
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Pankaj Gaur, L.O. (94666-33444) on behalf of Respondent.
ORDER

The Respondent is directed to file the reply within 3 weeks and the main arguments will be heard on 16.9.2013.


To come up on 16.09.2013 at 10.30 AM.





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.





           …Complainant

Versus

Public Information Officer 

O/o Principal, 

ISF College of Pharmacy, 

Ferozepur Road, Ghal Kalan, 

Moga-142001







… Respondent

COMPLAINT CASE NO.1404/2013

Present:
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Gurdeep Singh, Advocate (97811-02493) on behalf of Respondent.


ORDER


The Respondent is directed to file the reply before next date of hearing. The case to come up on 16.09.2013 at 10.30 AM.





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh. Rahul Pathak

# 210-6, Shaheed Bhagat Singh Nagar,

Pakhowal Road, Ludhiana-141013.       




    …Appellant

Versus

1. Public Information Officer 

     O/o S.D.P. College for Women,

          Daresi Road, Ludhiana 

2. First appellate Authority

O/o DPI (Colleges) Punjab,

SCO-66-67, Sector 17-D, Chandigarh.                         

 … Respondent
APPEAL CASE NO.870 /2013

Present :
Sh. Rahul Pathak, Appellant in person.

Sh. Iqbal Nath Arora, Superintendent (98559-11830) on behalf of Respondent. 

ORDER
The Respondents have supplied the record sought by the Appellant in his RTI application from 1.4.2006 to 31.3.2008. However, the earlier record from 31.3.2002 to 31.3.2006 has not been supplied by the Respondents to the Appellant so far. The Respondents are directed to supply the balance record before the next date of hearing.

To come up on 29.08.2013 at 10.30 AM.










Sd/-









  (Satinder Pal Singh)

August 05, 2013.





 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB
SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.





           …Complainant

Versus

Public Information Officer 

O/o Director, 

SAS institute of information & Technology

SAS Group of institutions

C-124, Industrial Area, Phase-VIII

Sector 72, Mohali







… Respondent
COMPLAINT CASE NO.1399/2013

Present:
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Puneet Kansal, Advocate, Counsel for the Resp. (98141-13024)

ORDER


A copy of the application under Section 18 (3) (b) of the RTI Act requiring the inspection of the documents was given to the ld. Counsel for the Respondent.  The case is fixed for hearing of arguments on application on 16.09.2013 at 10.30 AM.






Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.





           …Complainant

Versus

Public Information Officer 

O/o Chairman

Regional Polytechnic College, 

Malout Road Behman Diwana, 

Distt. Bathinda-151302. 






… Respondent

COMPLAINT CASE NO.1405/2013
Present: 
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Vikas Kuthiala, Advocate (98150-44496) on behalf of Respondent.

ORDER

Short reply is filed by the ld. Counsel for the Respondent, a copy of which was handed over to the ld. Advocate/Complainant.


Top come up again on 16.09.2013 at 10.30 AM.  






Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.






          


     


                                                                    …Complainant

Versus

Public Information Officer 

O/o VMS Polytechnic College, 

Amritsar Road, Batla, District Guraspur-143505.

    … Respondent

COMPLAINT CASE NO.1396/2013
Present: 
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Vikas Kuthiala, Advocate (98150-44496) on behalf of Respondent.
ORDER

Short reply is filed by the ld. Counsel for the Respondent, a copy of which was handed over to the ld. Advocate/Complainant.


Top come up again on 16.09.2013 at 10.30 AM.  





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.




         
  
…Complainant

Versus

Public Information Officer 

O/o VMS Polytechnic College, 

Amritsar Road, Batla, District Guraspur-143505



… Respondent
COMPLAINT CASE NO.1397/2013

Present: 
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Vikas Kuthiala, Advocate (98150-44496) on behalf of Respondent.

ORDER

Short reply is filed by the ld. Counsel for the Respondent, a copy of which was handed over to the ld. Advocate/Complainant.


To come up again on 16.09.2013 at 10.30 AM.  






Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.






           …Complainant

Versus

Public Information Officer 

O/o The President, 

Khalsa College, 

G.T. Road, Amritsar-143001






… Respondent

COMPLAINT CASE NO.897/2013

Present: 
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. A.P. S. Sandhu, Advocate, Counsel for Respondent. (99151-00115)
ORDER


The case is adjourned to 16.9.2013. 

To come up on 16.9.2013 at 10.30 AM. 





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Dr. B. M. Singh, Advocate

# 651, Sector 40-A,

Chandigarh - 160036





           …Complainant

Versus

Public Information Officer 

O/o Smt. Ram Piari Aggarwal Adarsh Bhartiya College,

Pathankot.






… Respondent

COMPLAINT CASE NO. 1353/2013
Present:
Dr. B. M. Singh, Advocate, (98150-78993) Complainant in person.



Ms. Ritambra Rishi, Advocate, (80544-47048) on behalf of Respondent. 

ORDER 


Written reply of the Respondent was handed over to the ld. Advocate/ Complainant by the Respondent.  The case to come up again on 16.09.2013 at 10.30 AM.





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh. Raj Rishi, 

S/o Sh. Tigga Ram, 

W.No.15-C, House No.268, 

Pathshalla Road, Dhuri. 

District Sangrur. 






        
      …Complainant

Versus

Public Information Officer 

O/o President/ Cashier Shri Mahavir Mandir Trust (Regd.) 

Malerkotla Road, Dhuri-148024

District Sangrur  







    … Respondent

COMPLAINT CASE NO.1180/2013

Present:
Sh. Harshit Jain, Advocate, Counsel for the Appellant. (98767-01434)



Sh. Tarsem Lal Garg, President, (98153-20789) &



Sh. Ram Nath Singla, Cashier (94656-13431) on behalf of Respondent. &



Sh. Johny Goyal, Advocate, counsel for the Respondent (99144-44443) 

ORDER

Arguments were heard from both the parties. The case is reserved for pronouncement of judgment on 16.09.2013 at 10.30 AM.





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, Fax : 0172-46308883





Visit us @ www.infocommpunjab.com
Sh. Sardavinder Goyal,

House No. 397, Second floor,

Sector 9,

Panchkula.


    

 
      
              …Complainant
Versus
Public Information Officer

Shaheed Udham Singh College of Engineering & Technology,

Tangori, P.O. Motemajra,

Mohali – 140306



        
 

   …Respondent

COMPLAINT CASE NO.3389/2012

Present: 
Sh. Sardavinder Goyal, Advocate, Complainant in person (90419-83187)

Sh. Vikas Khthiala, Advocate, counsel for the Respondent (98150-44496)

ORDER
RTI Application filed on 


:

 17.9.2012
PIO Replied




:

Nil
First Appeal Filed



:

Nil

Complaint/ Second Appeal Received 
:

31.10.2012 

in State Information Commission  on

Information Sought 



:


On 15 points regarding CLU (change of land use) . 
Grounds for Complaint/Appeal

:

No information was supplied
Cont. page-2
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COMPLAINT CASE NO.3389/2012

Relevant Facts Emerging during 
:


Hearing 

1.
This complaint case has been filed by Sh. Sardavinder Goyal, Advocate, against PIO/M.D. Shaheed Udham Singh College of Engineering and Technology, Tangori, P.O. Motemajra, Mohali. The respondent College is represented by Sh. Vikas Kuthiala, Advocate.  The complainant has sought information on 15 points pertaining to above mentioned College. The Director of the College took objection on the point that their College is an unaided College and not financed by the Government or Semi-Government directly or indirectly. Therefore, it is not ‘public authority’ under the definition of Right to Information Act, 2005. The complainant has stated that the respondent Institute is approved by AICTE and members have been nominated by AICTE, Punjab Technical University and by other government bodies and therefore this respondent Institute is under the control of governing body. Further the respondent Institute is enjoying exemptions from Income Tax, Stamp Duty, House Tax, etc.  

2.
The plea of the complainant is that this educational institute is recognized by AICTE (All India Council for Technical Education) and under the AICTE regulation. This Institute is bound to appoint certain number of government or AICTE nominee / ex-officio members on their governing body which has been done in this particular case. 5 members in the governing body are the nominees AICTE / government or its instrumentalities. All these nominee / ex officio members on the governing body are integral part of the management structure and they also look into the day to day running of the respondent Institute and thus exercise “control over the management of this Institute”. The complainant has also referred to decision of State Information Commission dated 7.9.2011 in CC 702/2011 to strengthen his case. Also that the respondent Institute has been substantially financed directly or indirectly by funds provided by the State within the meaning of Section 2(h) of the RTI Act, 2005. The main 
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COMPLAINT CASE NO.3389/2012
contention of the complainant is that the definition of ‘public authority’ includes even non-government institute provided the said institutes are either controlled by the appropriate government or substantially financed by the government. The composition of governing body of the respondent Institute shows that 5 out of 11 members are nominees of government or its instrumentalities. The powers of these members are not limited or restricted and they have the same powers/authority as the other non nominee members. They participate in the decisions taken for running of the institute and also running the management of day to day affairs and therefore they definitely exercise the control over the management of this Institute. 

3. 
The complainant has primarily relied on the instructions issued by the All India Council for Technical Education (AICTE) regarding constitution of the governing body of technical institutions recognized by AICTE. These regulations provide for nomination on the governing body of the institute of one member by AICTE, one nominee member by the affiliating University and one nominee member of the State Government. The complainant also produced copies of the notifications issued by AICTE from time to time laying down the guidelines and providing for various regulations of technical institutions. He has relied on the provisions of these regulations and argued that no technical institution can be established and no new technical course can be started without the approval of AICTE. It was further submitted that AICTE regulates admissions, fees structure etc of the College. AICTE fixes norms and guidelines governing the technical education and has the authority to inspect such institutions. Based on these provisions, it was argued that these amount to managing and controlling the respondent institution within the meaning of Section 2(h)(d)(i) of the Act. The complainant also relied on decision of this Commission in CC-2821/2010 and decision of the Hon’ble High Court of Delhi in Writ Petition No. 7265/2007 decided on 25.9.2009 in the case of Purnaprajna Public School Vs. Central Information Commission and also the decision in Bindu Vs. Directorate of Education, Government of NCD, new Delhi.
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COMPLAINT CASE NO.3389/2012
4.
The respondent has averred that it does not receive any funds from the Government but the word “funds” does not necessarily mean money received but would include money saved due to government facilitation. The respondent Institute has averred that their Institute was not established by any Act, legislation and is private institute established with private funds and no government funds were received.  The College has got the approval of AICTE but mere affiliation or recognition does not make the respondent a ‘public authority’. The respondent has referred to decision of Hon’ble Guhati High Court  in Rai Label College Trust and another Vs. State of Meghalaya and others reported in 2010 (AIR) Gauhati 173. The respondent has further referred to  Bombay High Court, Nagpur Bench in case of Nagar Yuwak Shiksha Sansthan Vs. Maharashtra reported as 2010 (8) RCR (Civil) 2085 and Hon’ble Punjab & Haryana High Court in case of Kuldeep Singh Bs. State of Punjab reported as 2011(2) RCR (Civil) 22.
5.
The respondent has also pleaded that DAV Trust and Management Society has moved the Hon’ble High Court against a decision of the State Information Commission, Haryana in CWP No. 21381 of 2011 and the matter was referred to the Division Bench. The Division Bench has stayed the imposition of penalty. The complainant however pleads that there is no such order in the present complaint case. The ld. Counsel for the respondent has also referred to an order passed by the Nagpur Bench of Hon’ble High Court of Bombay, CWP No 5132 of 2008 in which the Hon’ble High Court had formed the view that the respondent Institute was not a public authority within the meaning of RTI Act, 2005 and cannot be compelled to provide the information under the provisions of the said Act. He has also referred to decision No. CIC/SG/C/2009/001306/4804 in complaint No. CIC/SG/C/2009/001306 passed by the Information Commissioner of Central Information Commission in its decision in which again it has been held that the respondent Institute is not a public authority.  References were also made to order passed in CC No. 197 of 2011 and CC No. 1158 of 2008 passed by Chief Information 
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COMPLAINT CASE NO.3389/2012
Commissioner, Punjab and State Information Commissioner, Punjab respectively in which also the respondent Institute has been found to be not within the definition of ‘public authority’.  References were also made to order passed by Hon’ble Punjab & Haryana High Court in CWP No. 13676 of 2010. 
6.
The Delhi High Court, while interpreting the word “control” has held that the key word is “influence” and not necessarily “domination”. It was held that “control” need not be “deep” or “pervasive”. In the Krishak Bharti Cooperation Ltd Vs. Ramesh Chander Bawa, WP © 6129/2007 decided on 14.2.2010, the Delhi High Court (para 20) observed that since Section 2 (h) (d) (i) of RTI Act uses the word “controlled: without any qualification as to the degree of control, it is not enough to show that there is no deep or pervasive control over these entities by the appropriate government. The question is not whether there is ‘deep’ control, whether there is ‘dominance’ by the appropriate government or whether the government’s nominee directors are in majority. If they are, no doubt, it would indicate that entity is a public authority but if they are not that does not mean that the entity is on that ground not a public authority. The Court observed that, “Therefore, the interpretation of the words ‘public authority’ has to be in the context that has been laid out in the SOR, the preamble, the long title and other provisions of the RTI Act itself. The question is not whether there is ‘deep’ and ‘pervasive’ control of the bodies in the question by the appropriate government, but whether there is absence of any ‘control’ over such bodies by the appropriate government”. The absence of any adjective like ‘deep’ or ‘pervasive’ qualify the word “controlled” in Section 2 means that any control over the body by the government would suffice to make it a ‘public authority’ (Para 44 of the judgement).

7.
A similar view was taken by Delhi High Court in Indian Railway Welfare Organisation Vs. D.M. Gautam and Anr., WP © No. 8219 of 2009decided on 3.5.2010 and in Indian Railway Welfare Organisation Vs. D.M. Gautam and Anr., WP © No. 8219 of 2009, decided on 3.5.2010. 
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COMPLAINT CASE NO.3389/2012
8.
The presence of 5 nominee members on the management body of respondent Institute is not merely just an iota of ‘control’ over the day-to-day affairs and management of the respondent Institute. The complainant is also right in averring that the concessions enjoyed by the respondent Institution and its parent Society in terms of certain exemptions from taxes also amount to financial assistance provided by the Government – directly or indirectly. Whatever monetary concessions are given to the private body by the State it is always the tax payer’s money that benefits the institute.  

9.
 Section 2(h) of the Right to Information Act, 2005 which defines the term ‘public authority’ is reproduced below :


“(h)    “public authority” means any authority or body or institution of self-


Government established or constituted –

(a)  by or under the Constitution;

(b)  by any other law made by Parliament;

(c) by any other law made by State Legislature;

(d) by notification issued or order made by the appropriate Government 

and includes any –

(i)   body owned, controlled or substantially financed;

(ii)   Non-Government organization substantially financed, directly or indirectly by funds provided by the appropriate Government;”

10.
The definition of “public authority” in Section 2(h) consists of two parts. The first part relates to body or authority established or created by Constitution or by an Act of the Parliament or State Legislature or by an order or notification of the appropriate government. Obviously, the respondent does not fall within the ambit of this part of the definition of ‘public authority’. However, the second part, which contains an “inclusive definition” of ‘public authority’ brings within its ambit even non-government institutions, 
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COMPLAINT CASE NO.3389/2012
provided such institutions are either “controlled” by the appropriate government or substantially financed by the appropriate government. An institution need not be substantially financed by the appropriate government. An institution need not be established by the Constitution or an Act of Legislature or by a government orders or notification and still it could be a public authority within the meaning of second part of the definition, provided the parameters of Section 2(h) (d) (i) or (ii) are met. The Delhi High Court in Krishak Bharti Cooperation Ltd. Vs. Ramesh Chander Bawa, WP (C ) 6129/2007 decided on 14.5.2010 observed that the conjunctive use of the word ‘includes’ in the latter part of Section 2 (h) enlarges the meaning of the phrase ‘public authority’. It connotes that those entities which answer the description following those words need not fall within the definition of entities that precede those words.

11.
Therefore, the fact that respondent colleges were not established or created by the Constitution of India or an Act of the Legislature or an order or notification of the Government is immaterial provided, they are “controlled” by the appropriate government or have received substantial financial assistance from the appropriate government.

12.
The composition of the governing body of the respondent-institutions shows that five out of 11 members are nominees of the Government or its instrumentalities. The power or authority these members exercise in the day to day affairs of these institutions as members of the Governing Body is in no way limited or restricted. They are as good members of the governing body and enjoy the same power as the other non-nominee members. They participate in all decision making processes and thereby manage the day-to-day affairs and exercise “control” over the management of these institutions. Black’s Law Dictionary (6th Edn.) defines the word control as “power or authority to manage, direct, superintend, restrict, regulate, govern, administer or oversee. The ability to exercise a restraining or directing influence over something”.
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13.
The AICTE had issued instructions regarding the constitution of government bodies of Technical Institutions. The AICTE Regulations 304/CCF/REC/94 dated 31.10.94, sub-regulation 6(vi) and decision of the council dated 27 March, 1998 resulted in guidelines regarding constitution of private colleges governing bodies. These guidelines provide that out of 11 members of the governing body, 5 members will be nominated by AICTE/PTU/State Government. These are :-

(i)  A nominee of the AICTE-Regional Office-Ex-officio member.

(ii)  An industrialist/technologist/educationist from the Region to be nominee by the concerned regional committee as nominee of the AICTE, out of the penal approved by the Chairman of the Council.

(iii) A nominee of the affiliating university.

(iv) A nominee of the State Government-director Technical Education-Ex-officio member.

(v) An industrialist/technologist/educationist from the region nominated by the State Government.

14.
The total strength of governing body shall be atleast 11 including Chairman and Member Secretary. The number of members, however, can be increased equally by adding nominees of the registered society and by adding an equal numbers of educationists from the region interested in the technical education. However, the total number of members of the governing body shall not exceed 21.

15.
From the above, it is obvious that the strength of nominee members is substantial. They participate in the management of the respondent-institution. AICTE has the powers of inspection over the institute. AICTE also determines the tuition fees and other fees through State Level Committee. The numbers of seats in the colleges are also determined by AICTE. Similarly, the course contents and syllabus is subject to the control of the AICTE.  However, this regulation of the activities of the respondent 
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COMPLAINT CASE NO.3389/2012
college by AICTE could be viewed as merely regulatory function, keeping in view of the decision of Bombay High Court in CWP No. 5132 of 2008. However, given the fact that State Government, AICTE and affiliating University actually participate in the management of institute by sitting in the governing body and the fact that their number in the governing body is substantial, it must be held that the participation of AICTE/University/State Government amounts to effective control of the institute.        

16.
The Rules and Regulations of AICTE are mandatory to be adhered to by the Institute recognized by the AICTE. Guideline No. 20 of AICTE has made it mandatory for the education institutes recognized by it for appointing Public Information officer under the RTI Act, 2005. As such it is evidently clear that the respondent Institute is public authority under the RTI Act, 2005.

17.
Institute such as that of respondent has certain duties/ obligation towards the society. Such institutes provide education to the society and hence they serve a larger public interest. Therefore, in larger public interest also, this Institute is covered under the definition of Section 2 (h) of the RTI Act, 2005. 
18.
Keeping in view the foregoing points taken up by both the parties, however, we hold that the Respondent Institute is ‘public authority’ within the meaning of Section 2(h) of Act ibid.  We hereby direct the respondent Institute to appoint the Public Information Officer under the RTI Act, 2005 within 15 days, if not already done so far.
DECISION :
 The case is, therefore, closed and disposed off.


 Announced in open Court, The copies of order be sent to the parties. 





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner
STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, Fax : 0172-46308883





Visit us @ www.infocommpunjab.com
Sh. Sardavinder Goyal,

House No. 397, Second floor,

Sector 9,

Panchkula.


    

 
      
              …Complainant
Versus
Public Information Officer

Global College of Engineering & Technology,
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COMPLAINT CASE NO.3744/2012

Present: 
Sh. Sardavinder Goyal, Advocate, Complainant in person (90419-83187)

Sh. N.P. Sharma, Advocate, counsel for the Respondent.

ORDER
RTI Application filed on 


:

 27.9.2012
PIO Replied




:

Nil
First Appeal Filed



:

Nil

Complaint/ Second Appeal Received 
:

29.11.2012 

in State Information Commission  on

Information Sought 



:


On 15 points regarding CLU (change of land use) . 
Grounds for Complaint/Appeal

:

No information was supplied
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COMPLAINT CASE NO.3744/2012

Relevant Facts Emerging during 
:


Hearing 

1.
This complaint case has been filed by Sh. Sardavinder Goyal, Advocate, against PIO/M.D. Global College of Engineering and Technology, Kahn Pur Khui, Anandpur Sahib – Garhshankar Road, District Ropar. The respondent Institute is represented by Sh. N. P. Sharma, Advocate, Counsel for the respondent.  The complainant has sought information on 15 points pertaining to above mentioned Institute. The Director of the Institute took objection on the point that their Institute is an unaided institute and not financed by the Government or Semi-Government directly or indirectly. Therefore, it is not ‘public authority’ under the definition of Right to Information Act, 2005. The complainant has stated that the respondent Institute is approved by AICTE and members have been nominated by AICTE, Punjab Technical University and by other government bodies and therefore this respondent Institute is under the control of governing body. Further the respondent Institute is enjoying exemptions from Income Tax, Stamp Duty, House Tax, etc.  

2.
The plea of the complainant is that this educational institute is recognized by AICTE (All India Council for Technical Education) and under the AICTE regulation. This Institute is bound to appoint certain number of government or AICTE nominee / ex-officio members on their governing body which has been done in this particular case. 5 members in the governing body are the nominees AICTE / government or its instrumentalities. All these nominee / ex officio members on the governing body are integral part of the management structure and they also look into the day to day running of the respondent Institute and thus exercise “control over the management of this Institute”. The complainant has also referred to decision of State Information Commission dated 7.9.2011 in CC 702/2011 to strengthen his case. The complainant has also averred that the Institute is set up / being run by a private, self-financing trust 
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as per Trust Deed dated 15.01.2002 registered with Delhi Administration.  Also that the respondent Institute has been financed directly or indirectly by funds provided by the State within the meaning of Section 2(h) of the RTI Act, 2005. The main contention of the complainant is that the definition of ‘public authority’ includes even non-government institute provided the said institutes are either controlled by the appropriate government or substantially financed by the government. The composition of governing body of the respondent Institute shows that 5 out of 11 members are nominees of government or its instrumentalities. The powers of these members are not limited or restricted and they have the same powers/authority as the other non nominee members. They participate in the decisions taken for running of the institute and also running the management of day to day affairs and therefore they definitely exercise the control over the management of this Institute. 

3. 
The complainant has primarily relied on the instructions issued by the All India Council for Technical Education (AICTE) regarding constitution of the governing body of technical institutions recognized by AICTE. These regulations provide for nomination on the governing body of the institute of one member by AICTE, one nominee member by the affiliating University and one nominee member of the State Government. The complainant also produced copies of the notifications issued by AICTE from time to time laying down the guidelines and providing for various regulations of technical institutions. He has relied on the provisions of these regulations and argued that no technical institution can be established and no new technical course can be started without the approval of AICTE. It was further submitted that AICTE regulates admissions, fees structure etc of the College. AICTE fixes norms and guidelines governing the technical education and has the authority to inspect such institutions. Based on these provisions, it was argued that these amount to managing and controlling the respondent institution within the meaning of Section 2(h)(d)(i) of the Act. The complainant also relied on decision of this Commission in CC-2821/2010 and decision of the Hon’ble High Court of 
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Delhi in Writ Petition No. 7265/2007 decided on 25.9.2009 in the case of Purnaprajna Public School Vs. Central Information Commission and also the decision in Bindu Vs. Directorate of Education, Government of NCD, new Delhi.

4.
The respondent has averred that it does not receive any funds from the Government though the complainant refutes this point and states that the word “funds” does not necessarily mean money received but would include money saved due to government facilitation. The respondent Institute has averred that their Institute was not established by any Act, legislation and is private institute established with private funds and no government funds were received.  The College has got the approval of AICTE but mere affiliation or recognition does not make the respondent a ‘public authority’. The respondent has referred to decision of Hon’ble Guhati High Court  in Rai Label College Trust and another Vs. State of Meghalaya and others reported in 2010 (AIR) Gauhati 173, Complaint Case No. 3082 of 2009 passed by State Information Commission, Punjab on 14.01.2010 and Complaint Case No. 1047 of 2010 passed by State Information Commission, Punjab on 14.06.2010. The respondent Institute has also placed on record copies of challans (Form-B) for payment of Institutional Tax for the years 2011-12 and 2012-13. The respondent Insittute has also placed on record copy of Uttarakhand High Court Order in Writ Petition No. 2038 of 2009 decided on 9.2.2010 in Asian Education Charitable Society Vs. state of Uttarakhand and Others. 
5.
The respondent has also pleaded that DAV Trust and Management Society has moved the Hon’ble High Court against a decision of the State Information Commission, Haryana in CWP No. 21381 of 2011 and the matter was referred to the Division Bench. The Division Bench has stayed the imposition of penalty. The complainant however pleads that there is no such order in the present complaint case. The ld. Counsel for the respondent has also referred to an order passed by the Nagpur Bench of Hon’ble High Court of Bombay, CWP No 5132 of 2008 in which the Hon’ble High Court had formed 
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the view that the respondent Institute was not a public authority within the meaning of RTI Act, 2005 and cannot be compelled to provide the information under the provisions of the said Act. He has also referred to decision No. CIC/SG/C/2009/001306/4804 in complaint No. CIC/SG/C/2009/001306 passed by the Information Commissioner of Central Information Commission in its decision in which again it has been held that the respondent Institute is not a public authority.  References were also made to order passed in CC No. 197 of 2011 and CC No. 1158 of 2008 passed by Chief Information Commissioner, Punjab and State Information Commissioner, Punjab respectively in which also the respondent Institute has been found to be not within the definition of ‘public authority’.  References were also made to order passed by Hon’ble Punjab & Haryana High Court in CWP No. 13676 of 2010 and Order dated 3.12.2007 of Central Information Commission in Appeal No. 1255/ICPB/2007, Order dated 4.03.2009 in Complaint case No. 1158/2008 of State Information Commission, Punjab, Order dated 14.01.2010 in Complaint Case No. 3082/2009 of State Information Commission, Punjab and Order dated 14.06.2010 in Complaint Case No. 1047/2010 of state Information Commission, Punjab. 
6.
The Delhi High Court, while interpreting the word “control” has held that the key word is “influence” and not necessarily “domination”. It was held that “control” need not be “deep” or “pervasive”. In the Krishak Bharti Cooperation Ltd Vs. Ramesh Chander Bawa, WP © 6129/2007 decided on 14.2.2010, the Delhi High Court (para 20) observed that since Section 2 (h) (d) (i) of RTI Act uses the word “controlled: without any qualification as to the degree of control, it is not enough to show that there is no deep or pervasive control over these entities by the appropriate government. The question is not whether there is ‘deep’ control, whether there is ‘dominance’ by the appropriate government or whether the government’s nominee directors are in majority. If they are, no doubt, it would indicate that entity is a public authority but if they are not that does not mean that the entity is on that ground not a public authority. The Court observed 
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that, “Therefore, the interpretation of the words ‘public authority’ has to be in the context that has been laid out in the SOR, the preamble, the long title and other provisions of the RTI Act itself. The question is not whether there is ‘deep’ and ‘pervasive’ control of the bodies in the question by the appropriate government, but whether there is absence of any ‘control’ over such bodies by the appropriate government”. The absence of any adjective like ‘deep’ or ‘pervasive’ qualify the word “controlled” in Section 2 means that any control over the body by the government would suffice to make it a ‘public authority’ (Para 44 of the judgement).

7.
A similar view was taken by Delhi High Court in Indian Railway Welfare Organisation Vs. D.M. Gautam and Anr., WP © No. 8219 of 2009 decided on 3.5.2010 and in Indian Railway Welfare Organisation Vs. D.M. Gautam and Anr., WP © No. 8219 of 2009, decided on 3.5.2010. 

8.
The presence of 5 nominee members on the management body of respondent Institute is not merely just an iota of ‘control’ over the day-to-day affairs and management of the respondent Institute. The complainant is also right in averring that the concessions enjoyed by the respondent Institution and its parent Society in terms of certain exemptions from taxes also amount to financial assistance provided by the Government – directly or indirectly. Whatever monetary concessions are given to the private body by the State it is always the tax payer’s money that benefits the institute.  

9.
 Section 2(h) of the Right to Information Act, 2005 which defines the term ‘public authority’ is reproduced below :


“(h)    “public authority” means any authority or body or institution of self-


Government established or constituted –

(a)  by or under the Constitution;

(b)  by any other law made by Parliament;
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(c) by any other law made by State Legislature;

(d) by notification issued or order made by the appropriate Government 

and includes any –

(i) body owned, controlled or substantially financed;

(ii) Non-Government organization substantially financed, directly    or indirectly by funds provided by the appropriate Government;”

10.
The definition of “public authority” in Section 2(h) consists of two parts. The first part relates to body or authority established or created by Constitution or by an Act of the Parliament or State Legislature or by an order or notification of the appropriate government. Obviously, the respondent does not fall within the ambit of this part of the definition of ‘public authority’. However, the second part, which contains an “inclusive definition” of ‘public authority’ brings within its ambit even non-government institutions, provided such institutions are either “controlled” by the appropriate government or substantially financed by the appropriate government. An institution need not be substantially financed by the appropriate government. An institution need not be established by the Constitution or an Act of Legislature or by a government orders or notification and still it could be a public authority within the meaning of second part of the definition, provided the parameters of Section 2(h) (d) (i) or (ii) are met. The Delhi High Court in Krishak Bharti Cooperation Ltd. Vs. Ramesh Chander Bawa, WP (C ) 6129/2007 decided on 14.5.2010 observed that the conjunctive use of the word ‘includes’ in the latter part of Section 2 (h) enlarges the meaning of the phrase ‘public authority’. It connotes that those entities which answer the description following those words need not fall within the definition of entities that precede those words.

11.
Therefore, the fact that respondent colleges were not established or created by the Constitution of India or an Act of the Legislature or an order or notification of the Government is immaterial provided, they are “controlled” by the appropriate government or have received substantial financial assistance from the appropriate government.
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12.
The composition of the governing body of the respondent-institutions shows that five out of 11 members are nominees of the Government or its instrumentalities. The power or authority these members exercise in the day to day affairs of these institutions as members of the Governing Body is in no way limited or restricted. They are as good members of the governing body and enjoy the same power as the other non-nominee members. They participate in all decision making processes and thereby manage the day-to-day affairs and exercise “control” over the management of these institutions. Black’s Law Dictionary (6th Edn.) defines the word control as “power or authority to manage, direct, superintend, restrict, regulate, govern, administer or oversee. The ability to exercise a restraining or directing influence over something”.


13.
The AICTE had issued instructions regarding the constitution of government bodies of Technical Institutions. The AICTE Regulations 304/CCF/REC/94 dated 31.10.94, sub-regulation 6(vi) and decision of the council dated 27 March, 1998 resulted in guidelines regarding constitution of private colleges governing bodies. These guidelines provide that out of 11 members of the governing body, 5 members will be nominated by AICTE/PTU/State Government. These are :-

(i)  A nominee of the AICTE-Regional Office-Ex-officio member.

(ii)  An industrialist/technologist/educationist from the Region to be nominee by the concerned regional committee as nominee of the AICTE, out of the penal approved by the Chairman of the Council.

(iii) A nominee of the affiliating university.

(iv) A nominee of the State Government-director Technical Education-Ex-officio member.

(v) An industrialist/technologist/educationist from the region nominated by the State Government.
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14.
The total strength of governing body shall be atleast 11 including Chairman and Member Secretary. The number of members, however, can be increased equally by adding nominees of the registered society and by adding an equal numbers of educationists from the region interested in the technical education. However, the total number of members of the governing body shall not exceed 21.

15.
From the above, it is obvious that the strength of nominee members is substantial. They participate in the management of the respondent-institution. AICTE has the powers of inspection over the institute. AICTE also determines the tuition fees and other fees through State Level Committee. The numbers of seats in the colleges are also determined by AICTE. Similarly, the course contents and syllabus is subject to the control of the AICTE.  However, this regulation of the activities of the respondent college by AICTE could be viewed as merely regulatory function, keeping in view of the decision of Bombay High Court in CWP No. 5132 of 2008. However, given the fact that State Government, AICTE and affiliating University actually participate in the management of institute by sitting in the governing body and the fact that their number in the governing body is substantial, it must be held that the participation of AICTE/University/State Government amounts to effective control of the institute.        

16.
The Rules and Regulations of AICTE are mandatory to be adhered to by the Institute recognized by the AICTE. Guideline No. 20 of AICTE has made it mandatory for the education institutes recognized by it for appointing Public Information officer under the RTI Act, 2005. As such it is evidently clear that the respondent Institute is public authority under the RTI Act, 2005.

17.
Institute such as that of respondent has certain duties/ obligation towards the society. Such institutes provide education to the society and hence they serve a larger public interest. Therefore, in larger public interest also, this Institute is covered under the definition of Section 2 (h) of the RTI Act, 2005. 
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18.
Keeping in view the foregoing points taken up by both the parties, however, we hold that the Respondent Institute is ‘public authority’ within the meaning of Section 2(h) of Act ibid.  We hereby direct the respondent Institute to appoint the Public Information Officer under the RTI Act, 2005 within 15 days, if not already done so far.

DECISION :


 The case is, therefore, closed and disposed off.


 Announced in open Court, The copies of order be sent to the parties. 





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, Fax : 0172-46308883





Visit us @ www.infocommpunjab.com
Sh. Sardavinder Goyal,

House No. 397, Second floor,

Sector 9,
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              …Complainant
Versus
Public Information Officer

RIMT Institute of Engg. & Technology,

Near Floating Restaurant,

Sirhind Side,

Mandi Gobindgarh-147301

(Distt. Fatehgarh Sahib)


        
 

   …Respondent

COMPLAINT CASE NO.3745/2012

Present: 
Sh. Sardavinder Goyal, Advocate, Complainant in person (90419-83187)

None on behalf of Respondent.

ORDER
RTI Application filed on 


:

 27.9.2012
PIO Replied




:

Nil
First Appeal Filed



:

Nil

Complaint/ Second Appeal Received 
:

29.11.2012 

in State Information Commission  on

Information Sought 



:


On 15 points regarding CLU (change of land use) . 
Grounds for Complaint/Appeal

:

No information was supplied
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COMPLAINT CASE NO.3745/2012

Relevant Facts Emerging during 
:


Hearing 

1.
This complaint case has been filed by Sh. Sardavinder Goyal, Advocate, against PIO/M.D. RIMT Institute of Engineering and Technology, Mandi Gobindgarh. The respondent Institute is represented by Sh. D. K. Manro, Senior Accounts Officer.  The complainant has sought information on 15 points pertaining to above mentioned Institute. The Director of the Institute took objection on the point that their Institute is an unaided institute and not financed by the Government or Semi-Government directly or indirectly. Therefore, it is not ‘public authority’ under the definition of Right to Information Act, 2005. The complainant has stated that the respondent Institute is approved by AICTE and members have been nominated by AICTE, Punjab Technical University and by other government bodies and therefore this respondent Institute is under the control of governing body. Further the respondent Institute is enjoying exemptions from Income Tax, Stamp Duty, House Tax, etc.  

2.
During the course of hearing the complainant also filed an application for registration of complaint and initiating criminal proceedings against the afore-stated Director along with other office bearers of the said College under Section 199 of IPC read with Section 120-B of IPC alongwith other relevant provisions of law for knowingly making the false statement before the Hon’ble Commission. Copy of mandatory disclosure filed by the respondent Institute on the instructions of AICTE shows the name of Public Information Officer for RTI purposes but the Director of the above mentioned Institute made a false statement saying that their Institute does not fall in the definition of ‘public authority’.

3.
The plea of the complainant is that this educational institute is recognized by AICTE (All India Council for Technical Education) and under the AICTE regulation. This
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 Institute is bound to appoint certain number of government or AICTE nominee / ex-officio members on their governing body which has been done in this particular case. 5 members in the governing body are the nominees AICTE / government or its instrumentalities. All these nominee / ex officio members on the governing body are integral part of the management structure and they also look into the day to day running of the respondent Institute and thus exercise “control over the management of this Institute”. The complainant has also referred to decision of State Information Commission dated 7.9.2011 in CC 702/2011 to strengthen his case. The complainant has also averred that the Institute is set up / being run by an educational and social welfare trust. Also that the respondent Institute has been substantially financed directly or indirectly by funds provided by the State within the meaning of Section 2(h) of the RTI Act, 2005. The main contention of the complainant is that the definition of ‘public authority’ includes even non-government institute provided the said institutes are either controlled by the appropriate government or substantially financed by the government. The composition of governing body of the respondent Institute shows that 5 out of 11 members are nominees of government or its instrumentalities. The powers of these members are not limited or restricted and they have the same powers/authority as the other non nominee members. They participate in the decisions taken for running of the institute and also running the management of day to day affairs and therefore they definitely exercise the control over the management of this Institute. 

4. 
The complainant has primarily relied on the instructions issued by the All India Council for Technical Education (AICTE) regarding constitution of the governing body of technical institutions recognized by AICTE. These regulations provide for nomination on the governing body of the institute of one member by AICTE, one nominee member by the affiliating University and one nominee member of the State Government. The complainant also produced copies of the notifications issued by AICTE from time to time laying down the guidelines and providing for various regulations of technical institutions. 
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He has relied on the provisions of these regulations and argued that no technical institution can be established and no new technical course can be started without the approval of AICTE. It was further submitted that AICTE regulates admissions, fees structure etc of the College. AICTE fixes norms and guidelines governing the technical education and has the authority to inspect such institutions. Based on these provisions, it was argued that these amount to managing and controlling the respondent institution within the meaning of Section 2(h)(d)(i) of the Act. The complainant also relied on decision of this Commission in CC-2821/2010 and decision of the Hon’ble High Court of Delhi in Writ Petition No. 7265/2007 decided on 25.9.2009 in the case of Purnaprajna Public School Vs. Central Information Commission and also the decision in Bindu Vs. Directorate of Education, Government of NCD, new Delhi.

5.
The respondent has averred that it does not receive any funds from the Government but the complainant refutes this point and states that the word “funds” does not necessarily mean money received but would include money saved due to government facilitation. The respondent Institute has averred that their Institute was not established by any Act, legislation and is private institute established with private funds and no government funds were received.  The College has got the approval of AICTE but mere affiliation or recognition does not make the respondent a ‘public authority’. The respondent has referred to decision of Hon’ble Guhati High Court  in Rai Label College Trust and another Vs. State of Meghalaya and others reported in 2010 (AIR) Gauhati 173. 
6.
The respondent has also pleaded that DAV Trust and Management Society has moved the Hon’ble High Court against a decision of the State Information Commission, Haryana in CWP No. 21381 of 2011 and the matter was referred to the Division Bench. The Division Bench has stayed the imposition of penalty. The complainant however pleads that there is no such order in the present complaint case. The ld. Counsel for the 












Contd. p/5

-5-

COMPLAINT CASE NO.3745/2012
respondent has also referred to an order passed by the Nagpur Bench of Hon’ble High Court of Bombay, CWP No 5132 of 2008 in which the Hon’ble High Court had formed the view that the respondent Institute was not a public authority within the meaning of RTI Act, 2005 and cannot be compelled to provide the information under the provisions of the said Act. He has also referred to decision No. CIC/SG/C/2009/001306/4804 in complaint No. CIC/SG/C/2009/001306 passed by the Information Commissioner of Central Information Commission in its decision in which again it has been held that the respondent Institute is not a public authority.  References were also made to order passed in CC No. 197 of 2011 and CC No. 1158 of 2008 passed by Chief Information Commissioner, Punjab and State Information Commissioner, Punjab respectively in which also the respondent Institute has been found to be not within the definition of ‘public authority’.  References were also made to order passed by Hon’ble Punjab & Haryana High Court in CWP No. 13676 of 2010.  However, in our opinion the circumstances were different in the judgment referred to by ld. Counsel for the respondent vis-à-vis the present case. 
7.
The Delhi High Court, while interpreting the word “control” has held that the key word is “influence” and not necessarily “domination”. It was held that “control” need not be “deep” or “pervasive”. In the Krishak Bharti Cooperation Ltd Vs. Ramesh Chander Bawa, WP © 6129/2007 decided on 14.2.2010, the Delhi High Court (para 20) observed that since Section 2 (h) (d) (i) of RTI Act uses the word “controlled: without any qualification as to the degree of control, it is not enough to show that there is no deep or pervasive control over these entities by the appropriate government. The question is not whether there is ‘deep’ control, whether there is ‘dominance’ by the appropriate government or whether the government’s nominee directors are in majority. If they are, no doubt, it would indicate that entity is a public authority but if they are not that does not mean that the entity is on that ground not a public authority. The Court observed that, “Therefore, the interpretation of the words ‘public authority’ has to be in the context 
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that has been laid out in the SOR, the preamble, the long title and other provisions of the RTI Act itself. The question is not whether there is ‘deep’ and ‘pervasive’ control of the bodies in the question by the appropriate government, but whether there is absence of any ‘control’ over such bodies by the appropriate government”. The absence of any adjective like ‘deep’ or ‘pervasive’ qualify the word “controlled” in Section 2 means that any control over the body by the government would suffice to make it a ‘public authority’ (Para 44 of the judgement).

8.
A similar view was taken by Delhi High Court in Indian Railway Welfare Organisation Vs. D.M. Gautam and Anr., WP © No. 8219 of 2009decided on 3.5.2010 and in Indian Railway Welfare Organisation Vs. D.M. Gautam and Anr., WP © No. 8219 of 2009, decided on 3.5.2010. 

9.
The presence of 5 nominee members on the management body of respondent Institute is not merely just an iota of ‘control’ over the day-to-day affairs and management of the respondent Institute. The complainant is also right in averring that the concessions enjoyed by the respondent Institution and its parent Society in terms of certain exemptions from taxes also amount to financial assistance provided by the Government – directly or indirectly. Whatever monetary concessions are given to the private body by the State it is always the tax payer’s money that benefits the institute.  

10.
 Section 2(h) of the Right to Information Act, 2005 which defines the term ‘public authority’ is reproduced below :


“(h)    “public authority” means any authority or body or institution of self-


Government established or constituted –

(a)  by or under the Constitution;

(b)  by any other law made by Parliament;

(c)  by any other law made by State Legislature;
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(d)  by notification issued or order made by the appropriate Government 

 and includes any –

(i)   body owned, controlled or substantially financed;

(ii) Non-Government organization substantially financed, directly or indirectly by funds provided by the appropriate Government;”

11.
The definition of “public authority” in Section 2(h) consists of two parts. The first part relates to body or authority established or created by Constitution or by an Act of the Parliament or State Legislature or by an order or notification of the appropriate government. Obviously, the respondent does not fall within the ambit of this part of the definition of ‘public authority’. However, the second part, which contains an “inclusive definition” of ‘public authority’ brings within its ambit even non-government institutions, provided such institutions are either “controlled” by the appropriate government or substantially financed by the appropriate government. An institution need not be substantially financed by the appropriate government. An institution need not be established by the Constitution or an Act of Legislature or by a government orders or notification and still it could be a public authority within the meaning of second part of the definition, provided the parameters of Section 2(h) (d) (i) or (ii) are met. The Delhi High Court in Krishak Bharti Cooperation Ltd. Vs. Ramesh Chander Bawa, WP (C ) 6129/2007 decided on 14.5.2010 observed that the conjunctive use of the word ‘includes’ in the latter part of Section 2 (h) enlarges the meaning of the phrase ‘public authority’. It connotes that those entities which answer the description following those words need not fall within the definition of entities that precede those words.

12.
Therefore, the fact that respondent colleges were not established or created by the Constitution of India or an Act of the Legislature or an order or notification of the Government is immaterial provided, they are “controlled” by the appropriate government or have received substantial financial assistance from the appropriate government.
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13.
The composition of the governing body of the respondent-institutions shows that five out of 11 members are nominees of the Government or its instrumentalities. The power or authority these members exercise in the day to day affairs of these institutions as members of the Governing Body is in no way limited or restricted. They are as good members of the governing body and enjoy the same power as the other non-nominee members. They participate in all decision making processes and thereby manage the day-to-day affairs and exercise “control” over the management of these institutions. Black’s Law Dictionary (6th Edn.) defines the word control as “power or authority to manage, direct, superintend, restrict, regulate, govern, administer or oversee. The ability to exercise a restraining or directing influence over something”.


14.
The AICTE had issued instructions regarding the constitution of government bodies of Technical Institutions. The AICTE Regulations 304/CCF/REC/94 dated 31.10.94, sub-regulation 6(vi) and decision of the council dated 27 March, 1998 resulted in guidelines regarding constitution of private colleges governing bodies. These guidelines provide that out of 11 members of the governing body, 5 members will be nominated by AICTE/PTU/State Government. These are :-

(i)
A nominee of the AICTE-Regional Office-Ex-officio member.
(ii)
An industrialist/technologist/educationist from the Region to be nominee by the concerned regional committee as nominee of the AICTE, out of the penal approved by the Chairman of the Council.
(iii) A nominee of the affiliating university.

(iv) A nominee of the State Government-director Technical Education-Ex-officio member.

(v) An industrialist/technologist/educationist from the region nominated by the State Government.
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15.
The total strength of governing body shall be atleast 11 including Chairman and Member Secretary. The number of members, however, can be increased equally by adding nominees of the registered society and by adding an equal numbers of educationists from the region interested in the technical education. However, the total number of members of the governing body shall not exceed 21.

16.
From the above, it is obvious that the strength of nominee members is substantial. They participate in the management of the respondent-institution. AICTE has the powers of inspection over the institute. AICTE also determines the tuition fees and other fees through State Level Committee. The numbers of seats in the colleges are also determined by AICTE. Similarly, the course contents and syllabus is subject to the control of the AICTE.  However, this regulation of the activities of the respondent college by AICTE could be viewed as merely regulatory function, keeping in view of the decision of Bombay High Court in CWP No. 5132 of 2008. However, given the fact that State Government, AICTE and affiliating University actually participate in the management of institute by sitting in the governing body and the fact that their number in the governing body is substantial, it must be held that the participation of AICTE/University/State Government amounts to effective control of the institute.        

17.
The Rules and Regulations of AICTE are mandatory to be adhered to by the Institute recognized by the AICTE. Guideline No. 20 of AICTE has made it mandatory for the education institutes recognized by it for appointing Public Information officer under the RTI Act, 2005. As such it is evidently clear that the respondent Institute is public authority under the RTI Act, 2005.

18.
Institute such as that of respondent has certain duties/ obligation towards the society. Such institutes provide education to the society and hence they serve a larger public interest. Therefore, in larger public interest also, this Institute is covered under the definition of Section 2 (h) of the RTI Act, 2005. 
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19.
Keeping in view the foregoing points taken up by both the parties, however, we hold that the Respondent Institute is ‘public authority’ within the meaning of Section 2(h) of Act ibid. As far as the complaint filed by the complainant regarding initiating of criminal proceedings against the Director along with other office bearers of said Institute under section 199 of IPC read with section 120-B of IPC along with other relevant provisions of law is concerned, it is held that this is not within the jurisdiction of State Information Commission.  We hereby direct the respondent Institute to appoint the Public Information Officer under the RTI Act, 2005 within 15 days, if already not done so far.

DECISION :


 The case is, therefore, closed and disposed off.


 Announced in open Court, The copies of order be sent to the parties. 





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

August 05, 2013.
State Information Commissioner 
 State Information Commissioner

