STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector 17-C, CHANDIGARH.

(www.infocommpunjab.com)

Shri Sardavinder Goyal, Advocate, # 397,  2nd Floor, 

Sector –9 Panchkula





     -------------Complainant.




Vs. 

The Public Information Officer, 

o/o Managing Director, Bhai Mahan Singh College of Engineering,

Mukatsar







   -------------Respondent.

CC No. 1197 of 2012

Order



The question for consideration in this complaint case is whether the respondent-Bhai Mahan Singh College of Engineering, Mukatsar is a public authority within the definition of Section 2(h) of the Right to Information Act, 2005.  The complainant had applied to the respondent on 28.2.2012  seeking information as mentioned in his application but was denied the same on the ground that the respondent is an unaided private institution not funded or controlled by the Government.  Aggrieved, the complainant has moved the State Information Commission.  His main plea is that the respondent college is an institution approved by All India Council for Technical Education. The All India Council for Technical Education, Punjab Technical University and Punjab Government nominate their officers as members on the governing body of the respondent institute.  The complainant has placed on record, a copy of mandatory disclosure proforma of the respondent institute wherein out of 12 members of the governing body, 5 members namely-Dr. Rajneesh Arora, Vice Chancellor, Punjab Technical University, Jalandhar, Dr. R.C. Chauhan nominee of Punjab Technical University, Jalandhar, Mrs. Gautam Sharma, nominee of Punjab Technical University, Jalandhar, Dr. S.P. Singh, Regional Officer, All India Council for Technical Education and Director Technical Education and Industrial Training, Punjab are ex-officio members of the governing body.  
2.

The complainant has relied on the decision of this Commission in CC-702/2011 decided on 7.9.2011, in support of his contension and pleaded that the respondent institution is controlled by the Government and its instrumentalities within the meaning of Section 2(h)(d) and therefore is a public authority under the RTI Act.
3.

The respondent on the other hand pleaded that it is a private institution, not funded or controlled by the Government and therefore, is not a public authority.  However, in the affidavit dated 22.5.2013 of Shri Inder Mohan Chawla, authorized signatory of the respondent-institute, it is stated that there are three nominees on the Board of Governors nominated by Punjab Technical University, one nominee of Government and one nominee of All India Council for Technical Education.  This would make the total number of nominee directors on the Governing Body of the institute to 5.  The respondent has relied on the decision of this Commission in Complaint Case No.1312/2011 decided on 16.5.2012 in the case of Shri Sardavinder Goyal vs. Managing Director, Adesh Institute of Medical Sciences and Research, in support of his contention.
4.

I have heard the parties and gone through the record.  There is no evidence on record that respondent-institute is receiving substantial financial assistance from Government.  However, it is on record that five members of the governing body are nominees of Government or its instrumentalities.  These members sit on the governing body and are legally entitled to participate in the day to day working and management of the institute and thereby control its affairs.
5.

It is true that there is distinction between the expression ‘regulate’ and ‘control’.  What should be the extent of control?  The word ‘control’ in Section 2(h)(d) is not preceeded by any words like ‘deep’ or ‘pervasive’ control. Delhi High Court, while interpreting the word “control” has held that the key word is “influence” and not necessarily “domination.” It was held that ‘control’ need not be “deep” or “pervasive”. In the Krishak Bharti Cooperation Ltd Vs Ramesh Chander Bawa, WP ( C ) 6129/2007 decided on 14.5.2010, the Delhi High Court (para 20) observed that since Section 2 (h) (d) (i) RTI Act uses the word “controlled” without any qualification as to the degree of control, it is not enough to show that there is ‘no deep or pervasive control’ over these entities by the appropriate government. The question is not whether there is ‘deep’ control, whether there is ‘dominance’ by the appropriate government or whether the government’s nominee directors are in majority. If they are, no doubt, it would indicate that entity is a public authority, but if they are not, that does not mean that the entity is on that ground not a public authority. The Court observed that, “Therefore, the interpretation of the words “public authority” has to be in the context that has been laid out in the SOR, the preamble, the long title and other provisions of the RTI Act itself. The question is not whether there is “deep” and “pervasive” control of the bodies in the question by the appropriate government, but whether there is absence of any “control” over such bodies by the appropriate government”. The absence of any adjective like  ‘deep’ or ‘pervasive’ qualifying the word “controlled” in Section 2 means that any control over the body by the  government  would suffice to  make it a ‘public authority”(Para 44 of the judgment) 

6.

The facts of the case in Complaint Case No.1312/2011 relied upon by the respondent are materially different from the case before me. In the case of Adesh Institute of Medical Sciences and Research there is a clear finding of fact that there is no government nominee on the Board of Governing Body and the Government holds no control over the Medical College.
7.

Admittedly, Adesh Institute of Medical Sciences and Research and Bhai Mahan Singh College of Engineering, Mukatsar are two different legal entities, even though they may have a common apex society, which owns these institutes.  For the purpose of RTI Act, we have to see the nature of the respondent institutions and not of the apex society.
8.

I have, therefore, no hesitation in holding that in view of five nominees of the Government and its instrumentalities on the managing committee of the respondent institute govt. exercises control over the management and affairs of the respondent-institution. Therefore, it is a public authority within Section 2(h)(d) of the RTI Act.
9.

However, the facts of the present case do not warrant any imposition of penalty on the PIO. The case is accordingly disposed of.
( R.I. Singh)

October 21, 2013.





Chief Information Commissioner
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Shri Jaspal Singh s/o Shri Mohinder Singh,

r/o New Bedi Colony, Phase-2, Backside Bharat Singh Colony,

Ferozepur-152002.






      -------------Complainant.





Vs. 

The Public Information Officer

o/o the District Transport Officer,

Ferozepur. 







    -------------Respondent.

Complaint Case No.  3692 of 2012

Present:-
None on behalf of the complainant.



None on behalf of the respondent.
ORDER



The respondent-PIO, vide his letter No.15265 dated 1.10.2013, has pleaded that the information has been furnished to Shri Jaspal Singh, the present complainant, who is fully satisfied with the same.  Shri Jaspal Singh has confirmed in writing that he has received the information to his satisfaction and does not want to pursue the case any further.  He has pleaded that the case may be closed.
2.

Considering the above facts, I close the present complaint case.  
( R.I. Singh)

October 21, 2013.





Chief Information Commissioner
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