STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.  Gurdeep Singh Kali, 
S/o Sh. Karnail Singh

R/o Ward No.1, Tehsil Payal, 

Distt. Ludhiana. 




   

        
…Complainant
Versus

Public Information Officer

O/o Sant Isher Singh Ji Memorial Public School, 
Karamsar-Rara Sahib, Ludhiana.                                                 
… Respondent

COMPLAINT CASE NO.2043/2013
Present : None on behalf of the parties.

ORDER


The ld. counsel for the respondent has requested via e-mail seeking adjournment to 27.09.2013 as he has to appear before the Double Bench in another case on that day. This case shall also be heard on 27.09.2013.

To come up on 27.09.2013 at 10.30 AM.
       
 

                       Sd/-                                             Sd/-
                


(Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh. Raj Rishi, 

S/o Sh. Tigga Ram, 

W.No.15-C, House No.268, 

Pathshalla Road, Dhuri. 

District Sangrur. 






        
      …Complainant

Versus

Public Information Officer 

O/o President/ Cashier Shri Mahavir Mandir Trust (Regd.) 

Malerkotla Road, Dhuri-148024

District Sangrur  







    … Respondent

COMPLAINT CASE NO.1180/2013

Present:
None on behalf of the parties.
ORDER
RTI Application filed on 


:
30.11.2012

 

PIO Replied




:
18.12.2012

First Appeal Filed



:
24.11.2012
Complaint/ Second Appeal Received 
:
15.03.2013



in State Information Commission  on
Information Sought 


:



On seven points regarding assets and liabilities, income and expenditure of Shri Mahavir Mandir Trust (Retd.) Dhuri.

Grounds for Complaint/Appeal

:
Not satisfied with the information.













Contd. p/2

-2-

COMPLAINT CASE NO.1180/2013

Relevant Facts Emerging during 
:


Hearing 
1.
The complainant Sh. Raj Rishi has filed this complaint under RTI Act, 2005 against the PIO O/o President/Cashier Shri Mahavir Mandir Trust (Regd.) Dhuri on 30.11.2012 seeking information on the following points :-

(1) Copy of Balance Sheet.

(2) List of moveable & immoveable properties.

(3) Audit Report.

(4) Detail of Expenses.

(5) List of goods/ articles got vide donation.

(6) Copy of Resolution dated 08.03.2012 of trust.

(7) Copy of Powers of the President of the trust.
2. 
The concerned trust on 18.12.2012 informed the complainant that the trust is not legally bound to provide the information as demanded by him. Meanwhile the complainant filed the first appeal before Additional Registrar Societies & Firms-cum-General Manager, District Industry Centre, Malerkotla. The First Appellate Authority vide its letter dated 4.12.2012 ordered the PIO of Shri Mahavir Mandir Trust (Regd.) Dhuri to provide asked for information – however which was not supplied by the trust claiming that the trust was not legally bound to provide such information.  The ld. counsel for the complainant  has  produced copies  of two  receipts  of  donations which  have  been       

Contd. p/3

-3-

COMPLAINT CASE NO.1180/2013

accepted by the respondent temple trust and also has referred to para 1 and 2 of Gujarat High Court judgment Special Civil Application No. 7538 of 2010 decided on 26.11.2010 and also 2 orders in CC-2821 of 2010 and CC-2911 of 2010 passed by the Punjab Chief Information Commissioner. 

3.
The ld. counsel for the respondent filed his written statement on behalf of the President/Cashier, Shri Mahavir Mandir Trust (Regd.) Dhuri stating that they do not fall under the category of public authority as defined in section 2 (h) of RTI Act, 2005. He has referred to a case of Writ Petition (C) No. 30771 of 2008 in  P.K. Jagadeesan vs. The Commissioner & Ors. in which the subject was whether the private temples come under the purview of public authority under the RTI Act, 2005 or not. Hon'ble Kerala High Court has held in its judgment that "though the Hindu Religious and Charitable Endowments Act, 1951 exercises certain powers over the temples, the temples continued to be private temples with power to appoint members of the staff, administer its properties, conduct religious festivals etc. It therefore, does not fall under the expression "public authority" as it is defined under section 2(h) of the Act. The temple has its own finances, and no finance is collected either from the Government or anybody. On a mere look on the definition of the expression "public authority", it is absolutely clear that a temple of the nature administered as said will not be a public authority. The trustee therefore has no obligation under Section 4 of the Act to maintain 
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COMPLAINT CASE NO.1180/2013

records under it or to pass on information as required under the provisions of the Act. Any action against this would result in the patent violation of the freedom to administer the temples in accordance with the religious beliefs and places fetters on the powers of the trustee under Article 24 and 25 of the Constitution of India."
 4.
The ld. counsel for the respondent has also referred to an order passed on 11.03.2011  in W.P. (C ) No. 30470 of 2008 in the High Court of Kerala which reads as under :-


"Case Note: Right to Information Ct, 2005 (Central Act 22 of 2005) – Section 2(h) and 5(1)—A temple falling under the provisions of Hindu Religious and Charitable Endowments Act and the office of such temple is not an administrative unit or office under a public authority as provided under section 5(1) and therefore they cannot be brought within the definition of public authority under Section 2(h) of the Right to Information Act.  


Held: The temples and their offices are not established or constituted by or under the Constitution of India or by or under any other law made by, either the Parliament or a State legislature. They are also not established or constituted by notification issued or order made by any Government. They are not bodies owned by any Government. The temples and their offices as administrative units or offices of the Malabar Devaswom Board which is a statutory body; juristic person, with perpetual succession and common 
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COMPLAINT CASE NO.1180/2013

seal. Having regard to the power of the Malabar Devaswom Board and the Commissioner to frame any scheme in relation to any Hindu public religious and charitable institution or endowment to which the HR & CE Act applies, such authority and the power of supervision or control by the Commissioner or Malabar Devaswom board is strictly confined to the provisions of the HR & CE Act, limited and regulated by jurisdictional facts in conformity with a regulatory statute. That is not a power to control, but one only to regulate.


Right to Information Act, 2005 (Central Act 22 of 2005) – Section 2(h) – Managing or dealing with funds collected from public is not, by itself, a statutory indicia to classify any authority or body or institution as a public authority under the provisions of Right to Information Act. Managing or dealing with funds collected from public is not, by itself, a statutory indicia to classify any authority or body or institution as a public authority under Section 2(h) of the RTI Act. There is substantial difference between the concept of funds raised by collection from public contribution and funds provided by the appropriate Government. The quality of funds generated by collection from public can never be treated as part of funds provided by the appropriate Government. Therefore, a clear distinction has to be maintained between those two concepts and every temple or institution in relation to the affairs of which funds are collected from the public cannot, by 
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COMPLAINT CASE NO.1180/2013

that reason alone, be brought within the definition of "public authority" under Section 2(h0 of the RTI Act which applies to establishments which are substantially funded, directly or indirectly, by funds provided by the appropriate Government. Whether a temple is a public temple or not is also not decisive."

5.
The ld. counsel for the complainant has referred to the judgment passed by Gujarat High Court in Special Civil Application No. 7538 of 2010 dated 26.11.2010 but this judgment does not support the view point taken up by the ld. counsel for the complainant in the present case because the aforesaid judgment has clearly decided that the respondent  in that case was a religious charitable trust and its administration was subject to control by Charity Commissioner under the Bombay Public Trust Act. Secondly, the Religious Charitable Trust  was functioning under the scheme formulated by District Court.

6.
Chief Information Commissioner, Punjab in CC No. 2821 of 2010 and CC No. 2911 of 2010 has held that the respondent trust Dream and Beauty charitable Trust, Ludhiana is charitable trust and is seeking exemption of income tax. The exemption certificate will be valid for the period 01.04.2008 to 31.03.2011 relevant to the assessment years 2009-10, 2010-11 and 2011-12 which is not applicable to the present respondent.  

7.
Section 2(h) of the Right to information Act, 2005 which defines the term 'public authority' is reproduced below :-
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COMPLAINT CASE NO.1180/2013

"(h) "public authority" means any authority or body or institution of self-Government established or constituted –

(a) by or under the Constitution;

(b) by any other law made by Parliament;

(c) by any other law made by State legislature;

(d) by notification issued or order made by the appropriate Government and includes any –

(i) body owned, controlled or substantially financed;

(ii) Non-Government organization substantially financed, directly or indirectly by funds provided by the appropriate government;"
8.
The two receipts produced by the complainant also do not support his case as these are donations by private people made in the name of the respondent temple trust. This fact has not been able to hold contention of the complainant that the respondent is availing any income tax exemption on account of these donations.  Also the ld. counsel for the complainant has produced a copy of the letter No. 09/PIO dated 22.2.2013 written by the Executive Officer of  Municipal Council Dhuri in which it has been stated as per the record of the Council the respondent trust has not been levied any House Tax and also no Water Supply and Sewerage Connection has been issued in the name of the respondent temple trust Shri Mahavir Mandir Trust (Regd.) Dhuri. This statement of the Municipal Council also does not support the case of the complainant because if 
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no House Tax has been levied and no Water & Sewerage Connection has been issued in the name of the respondent temple trust, then Municipal Council Dhuri may look into why it has not been done so far, but it definitely does not prove that the said respondent falls in the definition of public authority as being indirectly financed by the Government. The complainant has also not conclusively substantiated that benefit of Subsidiaries Gas Connection which he claims the respondent temple trust is taking from Venus Gas Agency, Dhuri makes the temple trust fall within the definition of public authority.  Again if the temple trust is not filing Income Tax Returns under Income Tax Act, 1961 although being a registered under Societies Registration Act, then this falls within the purview of Income Tax Act and not Right to Information Act. The complainant has not provided any documentary evidence to show if any exemption has been granted by the Income Tax Department to the respondent trust.  

9.
All the points mentioned by the complainant to prove that indirect financial benefits are being taken by the said respondent temple trust from the Government fail to prove that the said temple trust falls within the definition of public authority under section 2(h) of RTI Act, 2005. Also the mere fact that the said Shri Mahavir Mandir Trust (Regd.) Dhuri has been registered under the Societies Registration Act XXI of 1860 does not prove that it has been constituted as a  public authority as per Section 2(h) (c) of the RTI Act, 2005.  
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10.
Keeping in view all these points mentioned above, it is decided that the respondent temple trust, Shri Mahavir Mandir Trust (Regd.) Dhuri, is not a public authority under Section 2(h) of the RTI Act, 2005.      
DECISION :


 The case is, therefore, closed and disposed off.


 Announced in open Court,

The copies of order be sent to the parties. 






Sd/-




Sd/-



                (Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.





           …Complainant

Versus

Public Information Officer 

O/o The President, 

Khalsa College, 

G.T. Road, Amritsar-143001





… Respondent
REMANDED TO : 

FIRST APPELLATE AUTHORITY

PRINCIPAL 

KHALSA COLLEGE 

G.T. ROAD, AMRITSAR-143001
COMPLAINT CASE NO.897/2013

Present: 
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. A.P. S. Sandhu, Advocate, Counsel for Respondent. (99151-00115)

ORDER
RTI Application filed on 


:
27.09.2012

 

PIO Replied




:
Nil

First Appeal Filed



:
Nil

Complaint/ Second Appeal Received 
:
19.02.2013


in State Information Commission  on
Information Sought 


:


On sixteen points regarding Change of Land Use etc.

Grounds for Complaint/Appeal

:
No information was supplied.
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COMPLAINT CASE NO.897/2013

Relevant Facts Emerging during 
:


Hearing 


The ld. counsel/complainant has sought information pertaining to five institutes, namely, Khalsa College of Education, Khalsa College for Women, Khalsa College Girls High School, Khalsa College Boys Senior Secondary School and Khalsa College Public School from the PIO of office of President, Khalsa Colelge, G.T. Road, Amritsar. The ld. counsel for the respondent has stated that there is no single PIO for all these institutes. As far as Khalsa College, G.T. Road, Amritsar is concerned, it is a public authority and the respondent has submitted some information. 
The ld. counsel for the respondent agrees that the said institute is public authority and the ld. counsel/complainant may seek the information from PIO office of Khalsa College about the Khalsa College, G.T. Amritsar only because other five institutes are separate institutes being run by separate Managing Committees.        


After hearing both the parties, it is evident that there is no dispute of Khalsa College, G.T. Amritsar being a public authority. The case is remanded for hearing the complainant to the First Appellate Authority of the Khalsa College, G.T. Road, Amritsar and condoning the delay, if any, required for filing first appeal under Section 19(1) of the RTI Act, 2005.

The ld. counsel/complainant is advised to submit RTI applications to the individual PIOs of the listed five institutes for seeking the information. The case is, therefore, closed.
DECISION :


 The case is, therefore, closed and disposed off.


 Announced in open Court. The copies of order be sent to the parties. 




Sd/-




Sd/-
               


 (Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Dr. B. M. Singh, Advocate

# 651, Sector 40-A,

Chandigarh - 160036





           …Complainant

Versus

Public Information Officer 

O/o Smt. Ram Piari Aggarwal Adarsh Bhartiya College,

Pathankot.






… Respondent

COMPLAINT CASE NO. 1353/2013
Present:
Dr. B. M. Singh, Advocate, (98150-78993) Complainant in person.



Sh. Sandeep Kumar, Advocate (89681-85985) on behalf of Respondent. 

ORDER


Rejoinder to the written reply of the respondent was submitted by the ld. counsel/complainant – a copy of which was handed over to the ld. counsel for the respondent. The case shall be heard for arguments on 14.10.2013.

To come up on 14.10.2013 at 10.30 AM. 





Sd/-




Sd/-
               


(Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB
SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888






Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.




         

  …Complainant

Versus

Public Information Officer 

O/o Chairman/ President 

Vishav Gurmat Roohani Mission Charitable Trust, 

Gurdwara ishar parkash Ratwara Sahib, 

Tehsil Kharar, Distt. SAS Nagar Mohali-140901. 


… Respondent

COMPLAINT CASE NO.1395/2013
Present:
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Binat Sharma, Advocate, Counsel for the Resp. (86999-96003)

ORDER

The  ld. counsel for the respondent is again seeking time for submission of reply. Last opportunity is given to the respondent for filing the reply before next date of hearing.

To come up again on 11.10.2013 at 10.30 AM. 




Sd/-




Sd/-
              


  (Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.






          


     


                                                                    …Complainant

Versus

Public Information Officer 

O/o VMS Polytechnic College, 

Amritsar Road, Batla, District Guraspur-143505.

    … Respondent

COMPLAINT CASE NO.1396/2013
Present: 
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Vikas Kuthiala, Advocate (98150-44496) on behalf of Respondent.

ORDER
RTI Application filed on 


:
14.01.2013

 

PIO Replied




:
Nil

First Appeal Filed



:
Nil

Complaint/ Second Appeal Received 
:
02.04.2013


in State Information Commission  on

Information Sought 


:



On fifteen points regarding Change of land Use etc.
Grounds for Complaint/Appeal

:
No information was provided.
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COMPLAINT CASE NO.1396/2013
Relevant Facts Emerging during 
:


Hearing 


The same information is being sought by the ld. counsel/complainant in complaint case No. 1397 of 2013.  Therefore, the present complaint case No. 1396 of 2013 is closed. 

DECISION :


 The case is, therefore, closed and disposed off.


 Announced in open Court,

The copies of order be sent to the parties. 




Sd/-




Sd/-
               


 (Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.




         
  
…Complainant

Versus

Public Information Officer 

O/o VMS Polytechnic College, 

Amritsar Road, Batla, District Guraspur-143505



… Respondent
COMPLAINT CASE NO.1397/2013

Present: 
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Vikas Kuthiala, Advocate (98150-44496) on behalf of Respondent.

ORDER

The application under Section 18(3)(b) of RTI Act requiring the interrogatories be answered by the respondent  was submitted by the ld. counsel/complainant – a copy of which was handed over to the ld. counsel for the respondent.


To come up for hearing on 11.10.2013 at 10.30 AM.




Sd/-




Sd/-
             


   (Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB
SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.





           …Complainant

Versus

Public Information Officer 

O/o Director, 

SAS Institute of Information & Technology

SAS Group of Institutions

C-124, Industrial Area, Phase-VIII

Sector 72, Mohali







… Respondent
COMPLAINT CASE NO.1399/2013

Present:
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



None on behalf of the Respondent.
ORDER


The ld. counsel for the respondent is absent without any intimation to the Commission. Last opportunity is given to the respondent to file the reply. 


The ld. counsel/complainant submitted a copy of the order passed in complainant case No. 808 of 2012 dated 16.11.2012.


To come up on 14.10.2013 at 10.30 AM.




Sd/-




Sd/-
                


(Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner
Note :- Sh. V. P. Singh, Co-ordinator (98764-79493) appeared after proceedings of the Commission and filed the reply on behalf of the respondent. He is directed to hand over a copy of the same to the ld. counsel/respondent also.




Sd/-




Sd/-
            


    (Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner
STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.



           

…Complainant

Versus

Public Information Officer 

O/o Kings Group of Institutions, 

Patti Road Near Taraksheel Chowk,

Barnala- 148101. 







… Respondent
COMPLAINT CASE NO.1402/2013
Present:
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



None on behalf of Respodnent.
ORDER

The ld. counsel for the respondent had sought time for filing the reply on last two dates of hearing. However, he is absent today without any intimation to the Commission. 

Last opportunity is given to the respondent to file his reply before next date of hearing.

To come again on 14.10.2013 at 10.30 AM.





Sd/-




Sd/-
               


 (Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

Note :- Sh. Manmohan Singh, clerk of Sh. Sandeep Singh  Majithia (98760-00178) appeared after the Commission proceedings and filed written reply on behalf of the respondent.  He was advised to send a copy of the same to the ld. counsel/complainant.




Sd/-




Sd/-
               


 (Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner
STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.




           
…Complainant

Versus

Public Information Officer 

O/o Director, 

Swift Institute of Engineering & Technology, 

Swift Group of Institution, 

Ghaggar Sarai, Tehsil Rajpura, 

Distt. Patiala, 140401 






… Respondent
COMPLAINT CASE NO.1403/2013

Present: 
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Vikas Kuthiala, Advocate (98150-44496) on behalf of Respondent.
ORDER

The ld. counsel for the respondent has filed his short reply as well as written arguments  -- a copy of which has been handed over to the ld. counsel/complainant.


The ld. counsel/complainant has filed his rejoinder – a copy of which has been handed over to the ld. counsel for the respondent.

Another additional application under Section 18(3)(b) of RTI Act has also been filed today by the ld. counsel/complainant – a copy of which has handed over to the ld. counsel for the respondent. 


To come up for arguments on 11.10.2013 at 10.30 AM. 





Sd/-




Sd/-
                
`

(Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.





           …Complainant

Versus

Public Information Officer 

O/o Principal, 

ISF College of Pharmacy, 

Ferozepur Road, Ghal Kalan, 

Moga-142001







… Respondent

COMPLAINT CASE NO.1404/2013

Present:
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 

Sh. Beant Singh Seemar, Advocate (98888-20303)  on behalf of Respondent.


ORDER


The ld. counsel for the respondent has submitted his reply – a copy of which was handed over to the ld. counsel/complainant.


To come up for hearing of arguments on 14.10.2013 at 10.30 AM. 





Sd/-




Sd/-
              


  (Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, FAX : 0172-4630888





Visit us @ www.infocommpunjab.com
Sh.Sardavinder Goyal, Advocate 

# 397,2nd Floor, 

Sector 9, Panchkula.





           …Complainant

Versus

Public Information Officer 

O/o Chairman

Regional Polytechnic College, 

Malout Road, Behman Diwana, 

Distt. Bathinda-151302. 






… Respondent

COMPLAINT CASE NO.1405/2013
Present: 
Sh.Sardavinder Goyal, Advocate, (90419-83187) Complainant in person 



Sh. Vikas Kuthiala, Advocate (98150-44496) on behalf of Respondent.

ORDER

The application under Section 18(3)(b) of RTI Act requiring the interrogatories to be answered by the respondent  and leave to inspect the  documents, was submitted by the ld. counsel/complainant – a copy of which was handed over to the ld. counsel for the respondent.


To come up on 14.10.2013 at 10.30 AM.





Sd/-




Sd/-
               


 (Parveen Kumar)                     (Satinder Pal Singh)

September 16, 2013  State Information Commissioner  State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO NO. 84-85, SECTOR 17-C, CHANDIGARH

Tele : 0172-4630062, Fax : 0172-46308883





Visit us @ www.infocommpunjab.com
Sh. Sardavinder Goyal, Adv.

# 397, 2nd Floor, Sector 9, 

Panchkula  







…Complainant  

Versus

Public Information Officer 

O/o Managing Director, 

G.T.B. Khalsa Institute of Engg. & Technology, 

VPO Chhapian Wali, 

Tehsil Malout, Distt. Muktsar (Punjab) 152107



… Respondent

COMPLAINT CASE NO. 3393/2012
Present 
Sh. Sardavinder Goyal, Advocate, (90419-83187) Complainant in person.

Dr. Sukant Gupta, Advocate (98140-09595), Counsel for the Respondent.

ORDER
RTI Application filed on 


:
17.9.2012
PIO Replied




:
Nil

First Appeal Filed



:
Nil

Complaint/ Second Appeal Received 
:
31.10.2012 

in State Information Commission  on

Information Sought 



:



On 15 points regarding CLU (change of land use) . 

Grounds for Complaint/Appeal

:

No information was supplied
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COMPLAINT CASE NO.3393/2012

Relevant Facts Emerging during 
:


Hearing 

1.
This complaint case has been filed by Sh. Sardavinder Goyal, Advocate, against PIO/M.D. G.T.B. Khalsa College of Engineering and Technology, VPO Chhapian Wali, Tehsil malout, District Muktsar. The respondent Institute is represented by Dr. Sukant Gupta, Advocate, counsel for the respondent.  The complainant has sought information on 15 points pertaining to above mentioned Institute. The Director of the Institute took objection on the point that their Institute is an unaided institute and not financed by the Government or Semi-Government directly or indirectly. Therefore, it is not ‘public authority’ under the definition of Right to Information Act, 2005. The complainant has stated that the respondent Institute is approved by AICTE and members have been nominated by AICTE, Punjab Technical University and by other government bodies and therefore this respondent Institute is under the control of governing body. Further the respondent Institute is enjoying exemptions from Income Tax.  

2.
The plea of the complainant is that this educational Institute is recognized by AICTE (All India Council for Technical Education) and under the AICTE regulation. This Institute is bound to appoint certain number of government or AICTE nominee / ex-officio members on their governing body which has been done in this particular case. Five members in the governing body are the nominees AICTE / government or its instrumentalities. All these nominee / ex officio members on the governing body are integral part of the management structure and they also look into the day to day running of the respondent Institute and thus exercise “control over the management of this Institute”. The complainant has also referred to decision of State Information Commission dated 7.9.2011 in CC 702/2011 to strengthen his case.  
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Also that the respondent Institute has been financed directly or indirectly by funds provided by the State within the meaning of Section 2(h) of the RTI Act, 2005. The main contention of the complainant is that the definition of ‘public authority’ includes even non-government institute provided the said institutes are either controlled by the appropriate government or substantially financed by the government. The composition of governing body of the respondent Institute shows that 5 out of 11 members are nominees of government or its instrumentalities. The powers of these members are not limited or restricted and they have the same powers/authority as the other non nominee members. They participate in the decisions taken for running of the institute and also running the management of day to day affairs and therefore they definitely exercise the control over the management of this Institute. 

3. 
The complainant has primarily relied on the instructions issued by the All India Council for Technical Education (AICTE) regarding constitution of the governing body of technical institutions recognized by AICTE. These regulations provide for nomination on the governing body of the institute of one member by AICTE, one nominee member by the affiliating University and one nominee member of the State Government. The complainant also produced copies of the notifications issued by AICTE from time to time laying down the guidelines and providing for various regulations of technical institutions. He has relied on the provisions of these regulations and argued that no technical institution can be established and no new technical course can be started without the approval of AICTE. It was further submitted that AICTE regulates admissions, fees structure etc of the College. AICTE fixes norms and guidelines governing the technical education and has the authority to inspect such institutions. Based on these provisions, it was argued that these amount to managing and controlling the respondent institution within the meaning of Section 2(h)(d)(i) of the Act. The complainant also relied on decision of this Commission in CC-2821/2010 and decision of the Hon’ble High Court of 
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Delhi in Writ Petition No. 7265/2007 decided on 25.9.2009 in the case of Purnaprajna Public School Vs. Central Information Commission and also the decision in Bindu Vs. Directorate of Education, Government of NCD, new Delhi.

4.
The respondent has averred that it does not receive any funds from the Government though the complainant refutes this point and states that the word “funds” does not necessarily mean money received but would include money saved due to government facilitation. The respondent Institute has averred that their Institute was not established by any Act, legislation and is private institute established with private funds and no government funds were received.  The College has got the approval of AICTE but mere affiliation or recognition does not make the respondent a ‘public authority’. The respondent has referred to decision of Bombay High Court in W.P. No. 5294 of 2008 decided on 28.04.2009 titled Bhaskarrao Shankarrao  Kulkarni versus State Information Commissioner which reads "..Any person seeking to establish that a particular public trust is covered by the provisions of the Right to Information Act will have to first prove that it is a public trust created by Government of Parliament or is substantively financed by Government.", Uttarakhand High Court W.P. No. 2038 of 2009 decided on 9.2.2010 titled Asian Education Charitable Society and another versus State of Uttarakhand and Ors. Which reads "..Right to Information Act, 2005, Section 2(h) and 2(j) – Schools or institutions privately funded and which is not owned or controlled by Government do not come within definition of 'public authority'. Further held the private body which is not created by any notification or order of the Government not is it owned or controlled by the Government or substantially financed by it cannot come within the definition of a 'public authority'", and Bombay High Court W.P. No. 5132 of 2008 decided on 20.8.2009 titled Nagar Yuwak Shikshan Sanstha versus Maharashtra State Information Commission which reads "..Right to Information Act, 2005, Section 2(h) – Public authority –  Public  trust and  Engineering  College run by  public trust –  whether public 
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authority – Mere control over fees structure, admissions, new courses etc. would not be 'control' contemplated by the definition of public authority – No material to show that Trust and College were financed substantially by appropriate Government directly or indirectly – Held, Trust and College are not 'public authority' within meaning of Section 2(h) – Consequently, Right to Information Act would not apply", and also referred to judgments AIR 2011 Uttranchal 72+2011(1) RCR Civil 514 (Uttarakhand) Asian Education charitable Society versus State of Uttarakhand; 2010(5) RCR Civil 956 (Bombay) Bhaskarrao Shankarrao Kulkarni versus State Information Commissioner; and 2010(8) RCR Civil 2085 (Bombay) Nagar Yuwak Shikshan Sanstha versus Maharashtra State Information Commission.

4.
Regarding the issue raised by the complainant qua  filing of affidavit in support of reply the respondent has averred that under Section 18(3) of RTI Act, 2005 it is mentioned that the Information Commission shall be the same power as are vested in civil court while trying under the Code of Civil procedure 1908 in respect of limited matters namely:-

(a) summoning and enforcing the attendance of persons and compel them to give oral or written evidence on oath and to produce the documents or things ;

(b)  requiring the discovery and inspection of documents;

(c)  receiving evidence on affidavit;

(d)  requisitioning any public record or copies thereof from any court or office;

(e)  issuing summons for examination of witnesses or documents; and 

(f)  any other matter which may be prescribed.

5.
We do not find justification in asking the respondent on filing affidavit in support of his reply as there is no legal sanctity behind such requirement.   
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6.
The Delhi High Court, while interpreting the word “control” has held that the key word is “influence” and not necessarily “domination”. It was held that “control” need not be “deep” or “pervasive”. In the Krishak Bharti Cooperation Ltd Vs. Ramesh Chander Bawa, WP © 6129/2007 decided on 14.2.2010, the Delhi High Court (para 20) observed that since Section 2 (h) (d) (i) of RTI Act uses the word “controlled: without any qualification as to the degree of control, it is not enough to show that there is no deep or pervasive control over these entities by the appropriate government. The question is not whether there is ‘deep’ control, whether there is ‘dominance’ by the appropriate government or whether the government’s nominee directors are in majority. If they are, no doubt, it would indicate that entity is a public authority but if they are not that does not mean that the entity is on that ground not a public authority. The Court observed that, “Therefore, the interpretation of the words ‘public authority’ has to be in the context that has been laid out in the SOR, the preamble, the long title and other provisions of the RTI Act itself. The question is not whether there is ‘deep’ and ‘pervasive’ control of the bodies in the question by the appropriate government, but whether there is absence of any ‘control’ over such bodies by the appropriate government”. The absence of any adjective like ‘deep’ or ‘pervasive’ qualify the word “controlled” in Section 2 means that any control over the body by the government would suffice to make it a ‘public authority’ (Para 44 of the judgment).

7.
A similar view was taken by Delhi High Court in Indian Railway Welfare Organisation Vs. D.M. Gautam and Anr., WP © No. 8219 of 2009 decided on 3.5.2010 and in Indian Railway Welfare Organisation Vs. D.M. Gautam and Anr., WP © No. 8219 of 2009, decided on 3.5.2010. 
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8.
The presence of 5 nominee members on the management body of respondent Institute is not merely just an iota of ‘control’ over the day-to-day affairs and management of the respondent Institute. The complainant is also right in averring that the concessions enjoyed by the respondent Institution and its parent Society in terms of certain exemptions from taxes also amount to financial assistance provided by the Government – directly or indirectly. Whatever monetary concessions are given to the private body by the State it is always the tax payer’s money that benefits the institute.  

9.
 Section 2(h) of the Right to Information Act, 2005 which defines the term ‘public authority’ is reproduced below :


“(h)    “public authority” means any authority or body or institution of self-


Government established or constituted –

(a)  by or under the Constitution;

(b)  by any other law made by Parliament;

(c) by any other law made by State Legislature;

(d) by notification issued or order made by the appropriate Government 

and includes any –

(i) body owned, controlled or substantially financed;

(ii) Non-Government organization substantially financed, directly    or indirectly by funds provided by the appropriate Government;”

10.
The definition of “public authority” in Section 2(h) consists of two parts. The first part relates to body or authority established or created by Constitution or by an Act of the Parliament or State Legislature or by an order or notification of the appropriate government. Obviously, the respondent does not fall within the ambit of this part of the definition of ‘public authority’. However, the second part, which contains an “inclusive 
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definition” of ‘public authority’ brings within its ambit even non-government institutions, provided such institutions are either “controlled” by the appropriate government or substantially financed by the appropriate government. An institution need not be substantially financed by the appropriate government. An institution need not be established by the Constitution or an Act of Legislature or by a government orders or notification and still it could be a public authority within the meaning of second part of the definition, provided the parameters of Section 2(h) (d) (i) or (ii) are met. The Delhi High Court in Krishak Bharti Cooperation Ltd. Vs. Ramesh Chander Bawa, WP (C ) 6129/2007 decided on 14.5.2010 observed that the conjunctive use of the word ‘includes’ in the latter part of Section 2 (h) enlarges the meaning of the phrase ‘public authority’. It connotes that those entities which answer the description following those words need not fall within the definition of entities that precede those words.

11.
Therefore, the fact that respondent colleges were not established or created by the Constitution of India or an Act of the Legislature or an order or notification of the Government is immaterial provided, they are “controlled” by the appropriate government or have received substantial financial assistance from the appropriate government.

12.
The composition of the governing body of the respondent-institutions shows that five out of 11 members are nominees of the Government or its instrumentalities. The power or authority these members exercise in the day to day affairs of these institutions as members of the Governing Body is in no way limited or restricted. They are as good members of the governing body and enjoy the same power as the other non-nominee members. They participate in all decision making processes and thereby manage the day-to-day affairs and exercise “control” over the management of these institutions. Black’s Law Dictionary (6th Edn.) defines the word control as “power or authority to manage, direct, superintend, restrict, regulate, govern, administer or oversee. The ability to exercise a restraining or directing influence over something”.
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13.
The AICTE had issued instructions regarding the constitution of government bodies of Technical Institutions. The AICTE Regulations 304/CCF/REC/94 dated 31.10.94, sub-regulation 6(vi) and decision of the council dated 27 March, 1998 resulted in guidelines regarding constitution of private colleges governing bodies. These guidelines provide that out of 11 members of the governing body, 5 members will be nominated by AICTE/PTU/State Government. These are :-

(i)  A nominee of the AICTE-Regional Office-Ex-officio member.

(ii)  An industrialist/technologist/educationist from the Region to be nominee by the concerned regional committee as nominee of the AICTE, out of the penal approved by the Chairman of the Council.

(iii) A nominee of the affiliating university.

(iv) A nominee of the State Government-director Technical Education-Ex-officio member.

(v) An industrialist/technologist/educationist from the region nominated by the State Government.

14.
The total strength of governing body shall be atleast 11 including Chairman and Member Secretary. The number of members, however, can be increased equally by adding nominees of the registered society and by adding an equal numbers of educationists from the region interested in the technical education. However, the total number of members of the governing body shall not exceed 21.

15.
From the above, it is obvious that the strength of nominee members is substantial. They participate in the management of the respondent-institution. AICTE has the powers of inspection over the institute. AICTE also determines the tuition fees and other fees through State Level Committee. The numbers of seats in the colleges are also determined by AICTE. Similarly, the course contents and syllabus is subject to the control of the AICTE.  However, this regulation of the activities of the respondent 
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college by AICTE could be viewed as merely regulatory function, keeping in view of the decision of Bombay High Court in CWP No. 5132 of 2008. However, given the fact that State Government, AICTE and affiliating University actually participate in the management of institute by sitting in the governing body and the fact that their number in the governing body is substantial, it must be held that the participation of AICTE/University/State Government amounts to effective control of the institute.        

16.
The Rules and Regulations of AICTE are mandatory to be adhered to by the Institute recognized by the AICTE. Guideline No. 20 of Appendix VIII of Handbook for Guidelines of AICTE  has made it mandatory for the education institutes recognized by it for appointing Public Information officer under the RTI Act, 2005. As such it is evidently clear that the respondent Institute is public authority under the RTI Act, 2005.

17.
Institute such as that of respondent has certain duties/ obligation towards the society. Such institutes provide education to the society and hence they serve a larger public interest. Therefore, in larger public interest also, this Institute is covered under the definition of Section 2 (h) of the RTI Act, 2005. 

18.
Keeping in view the foregoing points taken up by both the parties, however, we hold that the respondent Institute is ‘public authority’ within the meaning of Section 2(h) of Act ibid.  We hereby direct the respondent Institute to appoint the Public Information Officer under the RTI Act, 2005 within 15 days, if not already done so far.

DECISION :


 The case is, therefore, closed and disposed off.


 Announced in open Court, The copies of order be sent to the parties. 





Sd/-




Sd/-




(Praveen Kumar)


  (Satinder Pal Singh)

September 16, 2013.State Information Commissioner 
 State Information Commissioner

