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Complaint Case No. 3240 of 2013.

Present:-    
  
Sh. Saradawinder Goyal, on behalf of the complainants.
Shri B. B. S. Sobti, Advocate alongwith Shri S. S. Saini on behalf of the respondent.

ORDER


The arguments were heard by the Full Bench of the Commission on 30.09.2015 and for the assistance of Commission to decide the matter the Income Tax Returns and 
the balance sheets for the preceding five years of the respondent Hospital were submitted on 03.02.2016.  On 3.2.2016, Shri Chander Parkash, Hon'ble SIC recused 
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from hearing this case citing personal reasons.  On 8.2.2016, another member Shri 

H.P.S.Mann, Ld. SIC resigned from the Commission before judgment could be pronounced.
2.
The background of this case is that after denial of information on the RTI application dated 12.12.2011 by the respondent on the ground that it does not fall under the definition of Public Authority as per Section 2(h) of the Right to Information Act, 2005 (hereinafter RTI Act) the information seeker filed Complaint Case in the Commission under Section 18 of the RTI Act. After hearing, the Full Bench of the Commission in its order dated 12.03.2013 held that "the respondent Dayanand Medical College and Hospital, Ludhiana is a "public authority" within the ambit of Section 2(h) of the RTI Act. We direct that the respondent shall take all appropriate measures to implement the RTI Act, including appointment of Public Information Officer, within one month of this order". The operation of impugned order dated 12.03.2013 of the Commission was stayed by Hon'ble Punjab & Haryana High Court on 17.05.2013 in CWP no. 10756 of 2013. While disposing of CWP no. 10756 of 2013 on 22.04.2014 the Hon'ble Punjab & Haryana High Court referred to decision dated 12.12.2013 of the Division Bench in LPA no. 1174 of 2011 whereby the said case was remanded to the Commission keeping in view the observations of the Hon'ble Apex Court in Thalappalam Ser. Coop. Bank Ltd. And others Vs State of Kerala and others 2013(4) RCR (Civil) 912. The relevant observations of the Division Bench read as under:-




("Accordingly, while allowing the appeals, the following discretions are issued:-
-3-
I. The orders passed by the State Information Commission (SIC) and the learned Single Judge in all these appeals are set aside. The matter is remanded to the SIC to decide the same afresh.

II. The interim order shall continue till the deposal of the appeals by the SIC.

III. All the pleas available to the appellants herein shall be allowed to be raised before the SIC. The SIC shall decide the matter afresh keeping in view the judgment of the  Apex Court in Thalappalam Ser. Coop Bank Limited's case (supra) within six months from the date of receipt of a certified copy of this order. 

IV. Each case shall be decided separately by referring to the facts involved therein.

V. The SIC shall not be influenced by anything which has been observed herein while deciding the matter afresh.") 
3.      After the remand order in CWP 10756 of 2013 of the Hon'ble Punjab & Haryana High Court the moot issue here which came up for consideration of the Full Bench of the Commission is whether the respondent (Dayanand Medical College and Hospital, Ludhiana) is a Public Authority or not within the meaning of Section 2(h) of the RTI Act in the light of parameters set by the Apex Court in Thalappalam Ser. Coop. Bank Ltd and Others v/s State of Kerala and Others in Civil Appeal No 9017 of 2013 decided on 07.10.2013.  This matter was heard by Full Bench of the Commission afresh.
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                Concisely, the complainant contests that the respondent (DMC & Hospital) is charitable institution which is substantially financed directly or indirectly by the government and as such it is a public authority within the meaning of Section 2 (h) (d) (ii) of the RTI Act.  

4.
The complainant in his written submission dated 12.03.2015 contended that from time to time the respondent Hospital has been substantially financed by the appropriate Government and as such it is a Public Authority within the meaning of Section 2(h) (d) (ii) of the  RTI Act. The complainant has mentioned therein that on the grounds that it is a charitable institutions and serving the people of the State, the following exemptions have been and still are being availed by the DMC & Hospital without which it would struggle to exist:-


Firstly, that registered under Section 12 of the Income Tax Act the respondent (DMC&Hospital) is taking 100% exemption from income tax department under Section 80 (G) since 01st April, 2004 for more than last ten years on the basis of being a charitable institution.


Secondly, that the respondent is taking 25% exemption of every monthly bill from Punjab State Power Corporation Ltd. on account of extra tariff for uninterrupted power supply and the penalty of Rs 4.02 crores imposed upon the respondent was waived off on the ground of respondent hospital being charitable and serving the people of State.
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Thirdly, that the respondent is availing 100% exemption for payment of House Tax from the Municipal Corporation, Ludhiana on the ground that it is a charitable hospital and further that the amount of exempted tax shall be in crores. 

And lastly, that being charitable institution the respondent has taken 100% exemption from the payment of stamp duty on three sale deeds registered without paying any stamp duty and as such amount exempted to the respondent is not trivial.  


Here, the complainant refers to the judgment  dated 02.02.2015 of Hon'ble High Court of New Delhi judgment pronounced in the W.P.(C) 3110/2011 & CM 6577/2011 in the case of "Mother Dairy Fruit & Fruit & Vegetable Private Ltd. Vs Hatim Ali & Anr." holding that the finances provided indirectly by an appropriate government would have to be considered while determining whether a body has been substantially financed by an appropriate government. The complainant also cites judgment by a Division Bench of the Hon'ble Punjab & Haryana High Court in Ravneet Kaur Vs Christian Medial College, Ludhiana reported in AIR 1998 (1).   
5.
In supplementary written submission dated 27.03.2015 the complainant specifically pointed out that on the ground of being a charitable institution an amount of Rs. 21,02,849/- was exempted by Mun. Corp., Ludhiana and that the respondent Hospital is availing benefits from various departments and as such the trivial benefits availed during the period become huge and as held in the judgment of the Hon'ble Supreme Court in 'Thalappalam Ser. Coop. Bank Ltd. and others Vs State of Kerala & others' Civil Appeal No. 9017 of 2013 decided on 07.10.2013 the respondent hospital without such funding would have struggled to exist and further run its functioning. 
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6.
In another written submission dated 18.06.2015, the complainant pointed out that the respondent hospital has availed exemption from paying an amount more than Rs. 17,68,81,978/- worked out as 25% extra surcharge for uninterrupted powers supply from the PSPCL. 
7.
On 30.09.2015 ld. counsel, Sh. Saradavinder Goyal appeared on behalf of the complainant and argued the case.  At the outset of his arguments, ld. counsel relied on documents placed on record and Commission's order dated 12.03.2015 observing that the respondent Hospital has availed exemption of Rs. 4.02 crores from PSEB for six years. He further pointed out that the Commission had also observed therein that the respondent has been exempted from paying house tax to Municipal Corporation, Ludhiana for more than 15 years. Ld. counsel also mentioned that the respondent hospital is availing substantial benefit from the government as its income is exempted from Income Tax under Section 80–G of the Income Tax Act. It was further contended by the ld. counsel that the respondent hospital has availed exemption from payment of stamp duty and registration fee on three sale deeds, first amounting Rs 34,28,572/- second amounting Rs 74,00,000/- and third amounting Rs 47,00,000/-, from the Revenue Department on account of being a charitable institution. The ld. counsel also averred that the respondent hospital has obtained the land at concessional rate from Improvement Trust, Ludhiana @ of Rs 6/- per sq yd whereas the same land was allotted for residential purpose to other beneficiaries @ 11.25/- per sq yd in the same locality 
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and that in Udam Singh Nagar the Improvement Trust has given land to the respondent at the concessional rate of Rs 13/- per sq yd. The ld. counsel also pointed out that the voluntary contribution which is also exempted from income tax has not been included in total income and that the factual position has not been denied by the respondent. 
In the end of his arguments, the ld. counsel refers to the order of CIC, in Bishamber Dass Vs Batra Hospital whereby the respondent hospital is getting indirect financial assistant, Delhi High Court order holding that direct or indirect funding is same, refers to para-38 of Hon'ble Supreme Court order in 'Thalappalam Ser. Coop. Bank Ltd. and others Vs State of Kerala & others' Civil Appeal No. 9017 of 2013 and contends that the respondent (DMC & hospital) cannot exist if concessions are not obtained by it, and lastly that the respondent has not denied the quantum of exemptions obtained by DMC & Hospital. 
8.
Beginning his arguments, Sh. B. B. S. Sobti, ld. counsel on behalf of the respondent pointed out that the Hon'ble Punjab & Haryana High Court has remanded this case to the Commission with the direction that the SIC shall decide the matter afresh in view of judgment of the Apex Court in Thalappalam Ser. Coop Bank Ltd. case. The ld. counsel submitted that the respondent hospital like other charitable institutions is availing certain exemptions which are of general nature and are available to all such institutions and that no separate or special exemption is being given to respondent by the government. He further pointed out that the exemptions availed by the respondent 
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hospital do not amount to substantially funding in the light of judgment of the Apex Court in Thalappalam Ser. Coop Bank Ltd. case. He submits that the income of the respondent hospital has to be looked vis-à-vis the expenditure incurred by it. He points out that in para-38 of the judgment of Hon'ble Supreme Court in Thalappalam Ser. Coop Bank Ltd. case it has been clearly mentioned that merely providing subsidiaries, grants, exemptions, privileges etc., do not constitute substantial funding. He also pointed out that the Hon'ble Supreme Court has categorically mentioned in the said order that like getting 95% grant in aid from the Government by a private institute will label the institute as public authority. The ld. counsel submitted that a number of welfare schemes are floated by the government for the public benefit. The ld. counsel also refers to para-40 of the said judgment and submits that the burden to show that the respondent hospital is a public authority is squarely on the complainant. 

9.
The ld. counsel argued that all the exemptions obtained by the respondent hospital as mentioned in the written statement of the complainant are merely exemptions which are granted to charitable institutions but these exemptions do not amount to substantial funding. 
10.
Countering the arguments of the complainant, the ld. counsel averred that as regards the exemption from payment of extra tariff for interrupted power supply to respondent hospital it is as per policy of the government contained in clause (5) of PSEB circular number 3/2000. He further argued that uninterrupted supply of power is necessity of the hospital. He categorically pointed out that it is not the exemption from 
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paying tariff for power supply and substantiated that the exemption from extra tariff for uninterrupted power supply has been given as a policy for charitable hospitals. 
He further stated that exemption granted by Municipal Corporation, Ludhiana to the respondent hospital from payment of house tax is as per notification dated 17.10.1993 of the Local Government, Punjab which mentions the following:-   
 “All mosques, temples, churches, dharamshalas, gurudwaras, purely charitable hospitals, dispensaries, orphanages (duly registered), muslims’ and hindus’ grave yards and properties attached to State and registered charitable educational and religious institutions, dispensaries, orphanages and grave yards and used for the purpose of their up-keep only. ”

The ld. counsel further argued that vide notification dated 20.02.1981 issued by Revenue & Rehabilitation Department, Punjab all the charitable institutions are exempted from payment of stamp duty and registration fee for land sale deeds as below:- 
“Provided further that no registration fee shall be chargeable on the following instruments of transfer of land:- 

2.
Instrument of a sale or of gift executed in favour of charitable institution;” 

 He further mentioned that the income tax exemption under Section 80-G of the Income Tax Act is availed by the respondent being charitable institution which is as per provisions of Act. 
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The ld. counsel further argued that as regards land measuring 68,223 sq yard allotted by Improvement Trust, Ludhiana to DMC & hospital the cost of land is as per Collector rate and no concession has been granted to the respondent and a certificate  dated 12.10.2012 of Executive Officer, Improvement Trust, Ludhiana to this effect is already on case file. Elaborating it further he pointed out that earlier this land was grave yard. The difference in rate of allotment of land to the respondent and other residents is on account of the fact that it was given to the respondent at Collector rate by Improvement Trust, Ludhiana en bloc and without making any development therein whereas it was given to residents at higher rates for residential purposes because that included development charges, earmarking of open spaces and roads etc.   
He further pleaded that if such exemptions as enumerated by the complainant are considered as substantially financed aid then all charitable institutions and even individual citizens shall fall under the definition of public authority. The exemptions are as a matter of fact conditional and are formulated to achieve certain objectives through means of legislation and policies of the government.    
11.
In the end of his arguments, the ld. counsel on behalf of the respondent submits that in view of judgment of Hon'ble Supreme Court in Thalappalam Ser. Coop Bank Ltd. case and the record on file it is established that the respondent is unaided and charitable institute which is filing its income tax returns regularly and it is not a public authority as it is neither substantially financed nor substantially controlled by the government.   
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12.
During the hearing on 03.02.2016, the ld. counsel on behalf of the respondent submitted the Income Tax Returns and audited balance sheet of the DMC & Hospital for the five years and explained the source of income and expenditure incurred as mentioned therein.
            The perusal of balance sheets revealed that the amount spent on charity of patients is Rs.11.09 Cr. in financial year (2010-11), Rs. 21.36 Cr. in (2011-12), Rs. 23.61 Cr. in (2012-13), Rs. 31.82 Cr. in (2013-14) and Rs. 41.60 Cr. in (2014-15).
           The statement of assessable income submit along with the Income Tax Returns filed by the respondent hospital with the Department Of Income Tax show that in the financial year (2010-11) the TDS is Rs. 13.83 lacs, in (2011-12) it is Rs.1.30 Cr., in (2012-13) it is Rs.24.96 lacs, in (2013-14) it is Rs.2.14 Cr., and in the year (2014-15) it is Rs.2.94 Cr. and that the aforementioned TDS has been refunded to the respondent hospital by the Income Tax Department.  

Likewise the balance sheets show that the expenditure of respondent (DMC & Hospital) in the financial year financial year (2010-11) is Rs. 238 Cr., in (2011-12) it is Rs.243.90 Cr., in (2012-13) it is Rs.265.36 Cr., in (2013-14) it is Rs.332.73 Cr., and in the year (2014-15) it is Rs.410.44 Cr.
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13.

To determine as which body can be considered as a public authority under the RTI Act, 2005, the definition of public authority as prescribed in Section 2 (h) of the RTI Act needs to be reproduced which is as below:- 


 ("Public Authority" means any authority or body or institution of self- government established or constituted—

 
 
(a)
by or under the Constitution;

 
 
(b)
by any other law made by Parliament;

 
 
(c)
by any other law made by State Legislature;

 
 
(d)
by notification issued or order made by the appropriate Government, and includes any—

 
 
 
(i) 
body owned, controlled or substantially financed;

 
 
 
(ii)
 non-Government organization substantially financed, directly or indirectly by funds provided by the appropriate Government;)
As per remand order dated 24.04.2014 of the Hon'ble Punjab & Haryana High Court it has to be determined whether the respondent (DMC & Hospital, Ludhiana) is a public authority or not in the light of judgment of the Hon’ble Supreme Court of India in Civil Appeal No.9017 (& 9020, 9029 and 9023) of 2013. In  Thalappalam Ser. Coop. Bank. Ltd. and others. Vs State of Kerala and others decided on 07.10.2013 the Apex Court has held that a body or an institute shall be a public authority if it is substantially controlled or substantially financed by the appropriate government. The relevant paras of the said judgment are below:- 
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(35. We are, therefore, of the view that the word “controlled” used in Section 2(h)(d)(i) of the Act has to be understood in the context in which it has been used vis-à-vis a body owned or substantially financed by the appropriate government, that is the control of the body is of such a degree which amounts to substantial control over the management and affairs of the body.
SUBSTANTIALLY FINANCED

36. The words “substantially financed” have been used in  Sections 2(h)(d)(i) & (ii), while defining the expression public authority as well as in Section 2(a) of the Act, while defining the expression “appropriate Government”. A body can be substantially financed, directly or indirectly by funds provided by the appropriate Government. The expression  “substantially financed”, as such, has not been defined under the Act. “Substantial” means “in a substantial manner so as to be substantial”. In Palser v. Grimling (1948) 1 All ER 1, 11 (HL), while interpreting the provisions of Section 10(1) of the Rent and Mortgage Interest Restrictions Act, 1923, the House of Lords held that “substantial” is not the same as “not unsubstantial” i.e. just enough to avoid the de minimis principle. 
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The word “substantial” literally means solid, massive etc. Legislature has used the expression “substantially financed” in Sections 2(h)(d)(i) and (ii) indicating that the degree of financing must be actual, existing, positive and real to a substantial extent, not moderate, ordinary, tolerable etc.

37. We often use the expressions “questions of law” and “substantial questions of law” and explain that any question of law affecting the right of parties would not by itself be a substantial question of law. In Black's Law Dictionary (6th Edn.), the word 'substantial' is defined as 'of real worth and importance; of considerable value; valuable. Belonging to substance; actually existing; real: not seeming or imaginary; not illusive; solid; true; veritable. Something worthwhile as distinguished from something without value or merely nominal. Synonymous with material.' The word 'substantially' has been defined to mean 'essentially; without material qualification; in the main; in substance; materially.' In the Shorter Oxford English Dictionary (5th Edn.), the word 'substantial' means 'of ample or considerable amount of size; sizeable, fairly large; having solid worth or value, of real significance; sold; weighty; important, worthwhile; of an act, measure etc. having force or 
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effect, effective, thorough.' The word 'substantially' has been defined to mean 'in substance; as a substantial thing or being; essentially, intrinsically.' Therefore the word 'substantial' is not synonymous with 'dominant' or 'majority'. It is closer to 'material' or 'important' or 'of considerable value.' 'Substantially' is closer to 'essentially'. Both words can signify varying degrees depending on the context.

38. Merely providing subsidiaries, grants, exemptions, privileges etc., as such, cannot be said to be providing funding to a substantial extent, unless the record shows that the funding was so substantial to the body which practically runs by such funding and but for such funding, it would struggle to exist. The State may also float many schemes generally for the betterment and welfare of the cooperative sector like deposit guarantee scheme, scheme of assistance from NABARD etc., but those facilities or assistance cannot be termed as “substantially financed” by the State Government to bring the body within the fold of “public authority” under Section 2(h)(d)(i) of the Act. But, there are instances, where private educational institutions getting ninety five per cent grant-in-aid from the appropriate government, may answer the definition of public authority under Section 2(h)(d)(i).
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40. The burden to show that a body is owned, controlled or substantially financed or that a non-government organization is substantially financed directly or indirectly by the funds provided by the appropriate Government is on the applicant who seeks information or the appropriate Government and can be examined by the State Information Commission or the Central Information Commission as the case may be, when the question comes up for consideration. A body or NGO is also free to establish that it is not owned, controlled or substantially financed directly or indirectly by the appropriate Government.)
Decision


The issue before the Full Bench of the Commission is whether the respondent (DMC & Hospital, Ludhiana) institute is a public authority or not. In view of the judgment of Hon'ble Supreme Court of India in Thalappalam Ser. Coop. Bank. Ltd. and others. Vs State of Kerala and others vis-à-vis provision of Section 2 (h) (d) (ii) of the RTI Act, a body can be held a public authority if it is substantially financed directly or indirectly by the appropriate government. The case of the complainant hinges upon the thrust that the respondent (DMC& Hospital) is substantially financed by the appropriate government in 
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terms of exemptions availed by the respondent. Therefore, the issue before the Commission to decide is whether the exemptions availed by or granted to the respondent by the appropriate government do contribute to the level of terming such exemptions as substantially financed by appropriate government.
             We find that the quantum or extent of exemptions, even if not granted or availed, shall not render the respondent hospital in a struggle to exist. We further ascertain that the quantum of exemptions is just moderate and that the finances stated to have been saved on account of exemptions availed by the respondent are insufficient to practically run the respondent (DMC& Hospital).  The amount of exemptions granted by the govt. to the respondent is quite meager as compared to the annual expenditure incurred. It is far or from the bulk expenditure and looks like just a dwarf before the giant.    
         In view of aforementioned, the arguments advanced by the complainant are not sufficient to substantiate that the respondent (DMC & Hospital) is substantially financed by the appropriate government by means of getting exemptions from paying extra tariff for interrupted power supply, exemption from paying registration fee and stamp duty on sale deeds of land purchased, allotment of land as block which was a grave-yard of that period, given at the collector’s rate and not at subsidized one and again without carrying out any development-works and leaving the land for roads, parks or for other public utilities etc., exemption from paying house tax to M.C. Ludhiana and exemption under 
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Section 80-G of the Income Tax Act. Contrarily, we agree with the contention of the respondent that such exemptions are availed by all charitable private hospitals and not specifically by the respondent hospital as it is part of government policy and that these exemptions are neither of the magnitude that these are practically instrumental in running the respondent hospital nor without these exemptions the respondent would struggle to exist.
We are of the considered opinion that the arguments extended by the ld counsel of the complainant and the documents placed on record fall too short to meet the parameters laid down by the Hon'ble Supreme Court of India in Thalappalam Ser. Coop. Bank Ltd. and others v/s State of Kerala & others in Civil Appeal No. 9017 of 2013 decided on 07.10.2013 to declare the respondent (DMC & Hospital) as a Public Authority. Therefore, we are inclined to hold that the respondent (DMC & Hospital) is not a Public Authority as defined in Section 2(h) (d) (ii) of the RTI Act, 2005.  


The documents relating to Income Tax Returns and balance sheets submitted by the respondent on 03.02.2016 will remain part of the Commission file in a sealed cover only and shall not be given to the complainant.  

In view of the foregoing the instant Complaint Cases no. 298/2012, 1191/2012 and 3240/2013 are hereby disposed of and closed. 

Announced in the Court and copy of the order be sent to the parties.  


(Parveen Kumar )      

       (R.S. Nagi )                
    
(S.S. Channy)

      S.I.C. 
                   


S.I.C.

    

  
  C.I.C

   Punjab.
                  


Punjab

  

Punjab
Dated: 5.4.2016.
